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LETTER OF TRANSMITTAL 





Freprvuary 1, 1955, 
Ali Members, Senate Committee on Interstate and Foreign Commerce. 


Dear Sunaror: Not the least of the many and continuing important 
tasks confronting this committee during the 84th Congress is the 
study of the communications industry begun by the Interstate and 
Foreign Commerce Committee in the 83d Congress. 

It is now more than two decades since the Communications Act of 
1934 was enacted. No comprehensive study or analysis—no survey 
broad enough to appraise the developments in this field during the 
past 20 years—has, to my knowledge, taken place during that time. 

Meanwhile, the American people have invested in more radio sets 
than there are families in the Nation. In their homes, in their auto- 
mobiles, and at play, they have submitted their minds and their 
emotions to what they thus have been able to hear. 

More than 30 million television sets have been sold—many of them 
are not yet fully paid for. I am certain that the investment of Amer- 
ican families in receiving sets is far greater than that made by all the 
broadcasters who serve them. In this field, however, the American 
people have an even greater ‘stake—they have opened their homes, 
their hearts, and their minds to the impact of whatever comes to their 
eyes and ears through the machines in which they have invested their 
money. There are more families in the United States with electronic 
receiving sets than with indoor plumbing, electric lights, telephones, 
or automobiles. 

It seems to me obvious and compelling, therefore, that a decent and 
vigorous regard for the best interest of those who have most at stake, 
namely, the American people, must have the highest priority in our 
studies and deliberations. The public interest supersedes the interest 
of those who have been entrusted by the Government with the 
utilization and administration of this greatest of public assets—the air 
waves. 

When, in our American way, we decided that this terrifyingly 
great power of complete access to the human mind was too great for 
Government utilization we made no mistake. We have seen how 
dictators and tyrants have seized upon this power and used it to brain- 
wash whole nations and subject human minds to their will and weird, 
self-serving doctrines. 

But when a monopoly of this sort, too great for the Government to 
operate, is entrusted to those presumed to be best qualified—from 
among many who are willing to assume it, and to be held accountable 
for its use or abuse—there results a continuing responsibility upon 
both the Congress and its administrative arm, the FCC, to insure 
that private monopoly does not occur where Government monopoly 
is avoided. There results a continuing responsibility to insure that 
law and regulations are kept abreast of the growth of the industry 
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and the needs of the American people; that procedures do not serve 
bureaucrats and lawyers first and the people second or last; thus 
opening the door to the very abuses our American system is in theory 
designed to prevent. 

I, myself, have been distressed by the delays in getting decisions 
from regulatory bodies like the FCC. Some of the Commission’s 
procedures seem to impair rather than improve its administrative and 
quasi-judicial functions. If there has been a codification of FCC 
regulations, it apparently has added as much to confusion as to en- 
lightenment. I am informed that some Commission hearings have 
taken years to complete and that rules of evidence are followed which 
result in irrelevant and unnecessary testimony. 

Some of this may or may not be due to the present state of the law. 
We should find out. 

The power to regulate is not unlike the power to tax. It is, or can 
be made, the power to destroy, to discriminate, and to unjustly and 
wantonly abuse. Insofar as any such sitvation may have occurred, 
it will be our duty to correct it. 

Nothing I have said should be assumed as specifically condemning 
anybody or anything at this time. It is certain that the licensees in 
the communications field have done many things of which we and 
they can be justly proud. It is equally certain, in my mind, that 
some things have occurred—and are occurring—which must compel 
our attention and our best efforts to correct. 

Some of the more outstanding of these problems and some 
approaches to their solutions are contained in the memorandum 
transmitted herewith, bearing the signature of Harry M. Plotkin. 

Mr. Plotkin was employed by the committee in September 1954 
as special counsel in connection with our UHF and network study. 
I have found this memorandum provocative, and commend it to you 
as an excellent basis for further inquiry. 

The memorandum delineates problems and raises questions which 
should be of concern to FCC and the Department of Justice. Accord- 
ingly, I am transmitting copies to those agencies, with the request 
that they make a first report to us within 30 days. Our committee 
will determine the action necessary as our study and deliberations 
proceed. 

Respectfully yours, 
Warren G. Maeanuson, U.S. S. 
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TELEVISION NETWORK REGULATION AND THE 
UHF PROBLEM 


Pursuant to the direction of the Senate Committee on Interstate and 
Foreign Commerce, a study has been conducted concerning (1) the 
various problems involved in the development of UHF television; and 
(2) the feasibility and practicability of legislation to place radio and 
television networks under the jurisdiction of the Federal Communi- 
cations Commission. Both of these problems are considered in this 


memorandum. 
I. Tae UHF Prospiem 
A. ECONOMIC DIFFICULTIES OF UHF OPERATION 


Each television station operates on a 6-megacycle channel or wave- 
length assigned to it by the Federal Communications Commission. 
There are 82 such channels, 12 of them numbered 2 through 13 are in 
the very-high-frequency (VHF) portion of the radio spectrum and 70 
of them numbered 14 through 83 are in the ultra-high-frequency 
(UHF) band.' Each band was assigned to television at a different 
stage of television’s development and each has different technical 
qualities. These two facts are important for understanding the nature 
of the UHF problem. 

Shortly before World War II the Federal Communications Com- 
mission allocated 18 channels for commercial television, all in the VHF 
portion of the radio spectrum. However, the war intervened before 
commercial television got started. There were only 8 commercial 
stations authorized and 5 of them were in operation before the war 
necessitated a freeze on further authorizations. In 1945 there were 6 
television stations operating on a commercial basis and 3 on an experi- 
mental basis. 

Following the close of the war, the Commission undertook a com- 
plete reallocation of all radio frequencies, the nonbroadcast services as 
well as the broadcast services. Twelve VHF channels were allocated 
for commercial television.’ 

In its report of May 25, 1945, making the television allocations, the 
Commission recognized that the VHF frequencies were not sufficient 
in number to provide a truly nationwide and competitive system of 
television. Accordingly, frequencies in the UHF portion of the band 
were set aside for television experimental purposes and the Commission 
expressed the belief that eventually a nationwide and competitive 





1 The radio spectrum as presently allocated by the Federal Communications Commission extends from 10 
kilocycles (Ke) to 30,000 megacycles (Mc). A megacycle is equal to 1,000 kilocycles. For convenience of 
classification, the Commission has divided the spectrum into various bands. The two important bands for 
our purposes are VHF which extends from 30 megacycles to 300 megacycles and UHF which extends from 300 
megacycles to 3,000 megacycles. Television channels 2 through 4 are assigned to 54-72 megacycles; channels 
5 and 6 to 76-88 megacycles; channels 7 through 13 to 174-216 megacycles; and channels 14 through 83 to 470- 
890 megacycles. 

2 Originally the Commission allocated 13 television channels but at a subsequent date television chan- 
nel 1 was deleted, leaving the present 12 VHF channels. 
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system of television would find its lodging in the UHF portion of the 
spectrum. 

Since the term will be frequently used in this memorandum, it is 
well at the outset to define “‘nationwide and competitive system of 
television.”” There are two facets to this expression. The first refers 
to service. Television is one of the most important media yet devel- 
oped for bringing news, education, culture, opinion, and entertainment 
to the American public. The Commission is under a statutory duty 
so far as possible to provide television service to all the people of the 
United States, those living in rural areas as well as those in cities. 
And in the interest of preserving competition and preventing monopoly 
the Commission is required to provide a choice of as many services as 
is feasible. It should be noted that from the point of view of service 
it is not crucial whether the source is a station in the community 
where the viewers live or one in a neighboring community. This is 
not the case so far as the second aspect is concerned. This one 
recognizes that a television station is an important local institution 
as a medium of local self-expression. When a station is located in a 
particular community, not only do its residents receive service from 
it, but in addition the station is an outlet for the citizenry in having 
local problems and issues aired. This is a function which can hardly 
be accomplished by an out-of-town station. The Commission has the 
difficult task of attempting to satisfy both of these objectives— 
objectives which at times are mutually exclusive. 

Commercial television started out rather slowly following the close 
of the war. For the most part this was due to the heavy investment 
which was required and the knowledge that with little or no circulation 
of television sets, operating losses were bound to be heavy for an in- 
definite period. Another factor responsible for the slow start was the 
fact that soon after the Commission finalized its rules with respect to 
television allocations, Columbia Broadcasting System, in September 
of 1946, filed a petition with the Commission requesting it to adopt 
standards for color television. While some stations went ahead with 
their plans for black and white television during the pendency of the 
CBS petition, many stations deferred their plans to enter television 
until after the Commission should have issued a decision on the color 
matter. This is the policy which CBS itself followed with respect to 
applying for additional VHF channels and, since CBS was one of the 
acknowledged leaders in the field, it was only natural that many 
other stations would follow its lead. 

The decision of the Commission on the CBS color petition was 
announced in March 1947. It turned down the CBS request. This 
was the signal for interested persons ‘to proceed at once with their 
applications for black and white television. However, another crisis 
lay in store for television. The Commission’s television allocations 
in the VHF band had been based upon theoretical data which appeared 
to the Commission to indicate that television stations could be placed 
as close as 100 miles on the same channel without undue interference. 
However, during 1947 ard 1948 as more television stations began 
operation, it became apparent from actual experience that serious 
interference was occurring to the service area of some stations. 
Accordingly, the Commission instituted rulemaking proceedings to 
provide for wider separations. And in order to give the Commission 
the maximum flexibility in applying the new standards once they 
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were arrived at, the Commission in September 1948 imposed a freeze 
on all new television assignments—a freeze that was to last until 
July 1952. The freeze applied to new applications only; persons who 
prior to September 1948 had received a construction permit were 
permitted to proceed with construction of their stations. 

Although the September 1948 freeze was occasioned by the uncover- 
ing of new propagation data, the Commission decided to postpone 
this phase of its proceedings in order to take another look at color. 
The CBS system which was rejected in 1947 had been developed so 
that it was possible to transmit color within the standard 6 megacycle 
channel utilized for monochrome television in contrast to the approx- 
imately 12 or 13 megacycles required for the 1946-47 version of the 
CBS system. 

The proceedings on color were long and acrimonious. It was 
October 1950 before the Commission concluded these proceedings by 
accepting the CBS color system.* 

A final decision with respect to the allocation of channels was an- 
nounced in April 1952, when the Commission issued its Sixth Report 
and Order. This Report contained the assignment of channels UHF 
and VHF to the various communities. The processing of applica- 
tions for these new channels began in July 1952. 

So far as UHF is concerned, it is significant to note what happened 
in the period of the freeze, September 1948 to July 1952. In Septem- 
ber 1948, there were 36 stations on the air in 19 cities having approxi- 
mately one-third of the population of the United States. There were 
fewer than 1 million sets in the hands of the public. By July 1952, 
there were 108 stations on the air in 63 cities having two-thirds of the 
total population of the United States, and there were more than 17 
million television sets. All of these receivers were VHF only and were 
unable to receive UHF signals without the owners spending money to 
convert them. 

The absence of UHF receivers has not had the same impact on all 
UHF stations. For example, the UHF operator in a city with no 
VHF service has faced the same task as did the VHF pioneers. He has 
had to persuade the public to buy sets with which to receive his pro- 
grams. In one respect, however, his job has been somewhat easier 
than that of the VHF pioneer. The latter had to develop program 
sources from scratch; even the television networks were relatively 
rudimentary organizations when VHF got started. By July 1952, 
when UHF was first getting started, the networks had well-developed 
program schedules and many good programs were also available from 
other sources. 

The fate of the UHF operator with VHF competition has been quite 
different. From the outset he has been confronted with the double 
problem that none of the sets sold during the freeze—and most of the 
sets sold since then —could not receive his picture, and, what is worse, 
every one of them could receive pictures from his VHF competitors. 
The much smaller viewing audience which the UHF station could 
thus deliver in contrast to that of the VHF station in the same market 
has placed the UHF station at a serious disadvantage in competing 
for the advertising revenue with which to support good programs. 
And without good programs available on UHF and UHF only, the 


3 The Commission subsequently adopted different color standards in lieu of the CBS color system. That 
decision had no impact on the matters covered in this memorandum. 
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public has no incentive to spend the extra money which is required to 
buy a UHF set, or to install a converter on an existing VHF set. 

A second difficulty facing UHF stations competing with VHF 
stations is the difference in the technical characteristics of the two 
bands. The quality of the picture received over UHF is at least as 
good, if not better, than one received over VHF; many sources of 
interference which bother VHF pictures have much less noticeable 
effects on UHF pictures. In other technical respects, however, VHF 
has marked advantages. The service areas of VHF stations in the 
present stage of the television art are much more extensive than those 
of UHF stations. VHF signals travel a greater distance than do UHF 
signals and accordingly many more people are within the service area 
of a VHF station than of a UHF station. Moreover, UHF coverage 
is much more spotty than that of VHF. The UHF station is likely 
to find holes in its service area where the picture is not received at all 
or is received poorly. This is particularly true in rugged terrain. 
VHF service areas also have some discontinuities but they are not 
nearly so marked as those of UHF. Finally, UHF has suffered from 
equipment limitations. When the Commission allocated UHF chan- 
nels, it proceeded on assurances received from the industry that high 
power transmitting equipment and satisfactory receiving sets would 
be forthcoming at a reasonable date. The performance on this score 
has been disappointingly slow compared to promises and has been a 
substantial deterrent to the development of the UHF band. 

The 2% years that have elapsed since the Commission started 
licensing UHF stations have revealed the type of competitive situation 
in which it has been possible for UHF stations to be reasonably suc- 
cessful. Where a UHF station has no VHF competition, it has 
reasonable opportunity for success provided that the market is large 
enough to support the number of stations that are licensed in that 
market. In this type of situation the operator of a UHF station is 
by and large in the same position as the operator of a VHF station. 
The economic potential of the market and the management ability of 
the operator will govern the success or failure of the operation. 

Experience has shown that in many instances it is also possible for a 
UHF station to be successful if it has competition from only one VHF 
station. A single VHF station does not have sufficient time available 
to carry all the popular programs that are available from the four 
networks and other sources. Because of this fact, many popular pro- 
grams are available on UHF-only, and the public has an incentive to 
purchase UHF receivers or to convert their existing sets in order to 
receive these popular programs. 

The operator of a UHF station in a community which receives two 
or more VHF services has had a most difficult time. In most instances 
the VHF stations have had the benefit of affiliation with the two 
stronger networks, National Broadcasting Co. (NBC) and Columbia 
Broadcasting System (CBS), and have in addition carried many of the 
programs from the other two networks, American Broadcasting-United 
Paramount (ABC) and Allen B. Du Mont Laboratories, Inc. 
(Du Mont). The few popular network programs thus left over for 
the UHF station and the programs available from other sources have 
in most instances not been sufficient to induce the public to convert 
at a sufficiently fast rate to enable the UHF station to compete effec- 
tively for advertising revenue. While there may be a limited number 
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of exceptions, on the whole operating experience to date has demon- 
strated that UHF operation in the face of competition from two or 
more VHF services means extensive deficits for an indefinite period. 

The significance of VHF competition to UHF operation is shown 
by a study of the Federal Communications Commission submitted in 
connection with the hearings before the Subcommittee on Communi- 
cations on S. 3095, 83d Congress, 2d session. (See pp. 162-163.) This 
study revealed that as of May 1, 1954, there were 237 communities 
in the United States with 1 or more television stations in operation. 
Of this number, 132 communities had VHF-only stations, 35 had 
both VHF and UHF stations, and 70 had UHF-only stations. The 
study also contained material on the extent of UHF conversion in 68 
of the 70 communities where only UHF stations were in operation; 
many of the people in these communities were able to receive VHF 
signals from stations in neighboring communities. The study showed 
that in only eight such UHF communities were a majority of the set 
owners unable to receive VHF signals. And in these eight communi- 
ties virtually all receivers were equipped to receive UHF stations. In 
each of the other 60 communities more than one-half of the set owners 
were able to receive VHF signals. In 39 such communities where 1 
or 2 VHF signals were available, the study showed that between 50 
and 60 percent of the sets had been equipped to receive UHF. And 
in the 21 communities where 3 or more VHF signals were available, 
only one-fourth of the sets were equipped to receive UHF. 

The economic difficulties of UHF operation have had a blighting 
effect on the growth of the UHF band. There have already been 118 
cases where UHF permits have been canceled or operations have been 
suspended because of economic difficulties.* Many of those still on 
the air are still losing money and some of these will undoubtedly find 
it extremely difficult to remain in business. Moreover, of the 84 
UHF authorizations ® which are presently outstanding, it is doubtful 
whether more than a mere handful will eventuate into stations unless 
the picture changes radically. 

The consequences of UHF’s difficulties are far reaching. Of the 
82 channels which the Commission has set aside for commercial 
television purposes, 70 of them are in the UHF portion of the band. 
Of the 1,875 commercial assignments which the Commission has made 
to the various communities of the United States, 1,319 of them are in 
the UHF portion of the band. Of the 252 assignments which have 
been reserved for noncommercial educational stations, 169 of them 
are in the UHF portion of the band. Of the 578 commercial con- 
struction permits which have been issued by the FCC since the freeze, 
318 of them have been UHF.® The potentialities of television’s growth 
are thus largely dependent upon a healthy UHF system of television, 

The development of an effective system of network television is also 
heavily dependent upon UHF. Advertisers are interested in using 
television networks in order to reach as large a portion of the country’s 
population as is possible. This need on the part of the advertisers 


4 The 118 figure includes 97 where the permits have been surrendered, of which 8 were on the air, and 21 
where operations have been suspended without surrendering permits. Thus 29 existing UHF stations 
have ceased operations. In the VHF band, 20 permits have n surrendered, of which 1 was on the air, 
and 3 stations have suspended operation without surrendering their permits. Thus four existing VHF 
stations have ceased operations. 

5 The 84 figure does not include 21 construction permits where station operation commenced and was then 
suspended but where the permits themselves were not surrendered. 

6 The 578 figure does not include the 108 prefreeze stations. Included in the 578 figure are 118 UHF and 
23 VHF permits which have been surrendered or where operation has been suspended. 
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makes it necessary for a successful network to be able to deliver outlets 
in the largest markets; all of the experts attest to this fact. Generally 
outlets in most of the top 50 markets at least are considered necessary 
for successful network operation. If each of the top 50 markets had a 
sufficient number of stations of relatively equal desirability, no problem 
would be involved. In that situation there would be room for many 
networks to compete with each other secure in the knowledge that the 
one which sold the account would have an opportunity to gain access 
to the requisite number of outlets. The facts of life, however, are dif- 
ferent so far as the number of VHF assignments in such communities 
is concerned. Of the top 50 markets only 7 have 4 or more VHF 
assignments, only 20 have 3 VHF assignments, only 16 have 2 VHF 
assignments, and 2 markets have 1 VHF assignment. This leaves 5 
markets with UHF-only assignments. The above figures reveal that 
out of the top 50 markets, only 27 of them have 3 or more VHF outlets. 
Considering the top 100 market, the figures are as follows: 


Markets 
4 or more VHF assignments ee. Sle eed Ja ee 7 
Div ee eer ao, edi Stl osc tu Lab bc aaekc gd 26 
Oe nl od ee ed ee 32 


Only 1 VHF assignment__---_-- a ae oe 5 nk wae aie gene 18 
UHF-only assignments _______-_- 2 oe 


Thus, of the top 100 markets fieceikes are ns 33 illite have 3 or more 
VHF assignments. 

It should be pointed out that some of the communities listed above 
are able to receive VHF service from stations in neighboring com- 
munities. We do not have information as to the extent of such service 
but it is believed that the above figures would not be significantly 
affected thereby. 

The stifling effect on network development resulting from the above 
allocation is obvious. ‘Too many of the important markets just do not 
have sufficient VHF outlets for more than two networks. 

Many of these VHF communities do have UHF assignments but 
the latter are not the answer to the problem at this stage of television’s 
development. These UHF stations have a poor circulation potential 
since many of the sets in the community are VHF only. Most national 
advertisers apparently have not been interested in such poor circula- 
tion for it prevents them from reaching the population which they 
believe they need.for the effectiveness of their advertising campaign 
and because the low circulation of UHF stations often results in a 
prohibitively high cost-per-thousand viewers reached. Hence as a 
practical business matter networks frequently place their programs on 
a delayed basis over a VHF station rather than live on a UHF station. 

The public has a vital interest in preventing the failure of the UHF 
band. Without that band a nationwide and competitive system of 
television will be almost impossible. Many communities must of 
necessity depend upon UHF for their only source of programs and 
many others must rely upon UHF for a choice of program sources. 
Moreover, UHF is necessary in order to remove artificial restrictions 
on the growth of healthy television networks—a most important 
source of programs for television stations. In the next portion of this 
memorandum consideration will be given to various proposals which 
have been advanced for mitigating some of the difficulties which have 
confronted UHF operation. 
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B. DISCUSSION OF PROPOSALS FOR SOLUTION OF UHF PROBLEMS 


The problems of UHF were the subject of hearings held in May- 
June 1954 by a subcommittee of the Senate Committee on Interstate 
and Foreign Commerce under the chairmanship of Senator Charles FE. 
Potter. The more important suggestions made to the subcommittee 
as to how the problems could be solved are listed as follows: ' 

1. Move all television stations to UHF. 
2. Undertake a selective deintermixture on a case-to-case 
basis. 
3. Remove the Federal excise tax from all-channel television 
receivers. 
Each of these suggestions will be discussed in this memorandum. 


1. Move all Television to VHF 

The most far-reaching proposal advanced for solving the UHF 
problem is that all television allocations should be in the UHF portion 
of the band. The remedy has many attractive features. It would 
mean that all problems of intermixture of VHF and UHF in the same 
market would be automatically eliminated. In addition, all television 
stations in any market could eventually be on the same competitive 
footing so far as technical facilities are concerned. In these cireum- 
stances the success or failure of stations would depend on the quality 
of management and excellence of programs. Fundamentally, stations 
should compete against each other on the basis of their programs only. 
When one station has a frequency superior to that of its competitors, 
fair competition between them is most difficult. Equalization of 
facilities in the AM field so as to limit competition between stations to 
their programs has never been achieved. The Commission attempted 
to equalize competition between various television stations operating 
on different channels by providing for variations in maximum power 
permitted.* As we have seen the pattern of set distribution, differ- 
ences in propagation, and equipment limitations have frustrated this 
objective. If all stations were to operate on UHF frequencies only, 
the technical disparity between stations would be substantially 
removed. 

The removal of disparity between stations would also have a bene- 
ficial effect in the network field. As has already been pointed out, 
there are not enough facilities of equal desirability in many important 
markets to furnish outlets for more than two networks. If all tele- 
vision stations were to operate on UHF frequencies, the outlets in 
each community would be of equal desirability technically, and there 
could be enough facilities in most of the top 50 markets for more net- 
works. The ability of networks to survive and prosper would then 
depend on the management ability of each network and not on the 
fact that 1 or 2 of the networks were able to secure advantageous rela- 
tions with the scarce desirable outlets in the top markets. 

Moving all television stations to the UHF band would also aid in 
making a nationwide television system possible. As has been pointed 
out, there are not enough television channels in the VHF portion of 
the band to make possible a sufficient number of assignments to the 

7 Another suggestion advanced for solution of t*e problem is that detailed regulations should be adopted 
governing arrangements between networks and their affiliated stations. This suggestion is more properly 
part of the network problem and is discussed under pt. II of this memorandum. 


§ The maximum power for channels 2-6 is 100 kilowatts; for channels 7-13, 316 kilowatts; and for channels 
14-83, 1,000 kilowatts. 
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various communities of the United States. This fact has been recog- 
nized by the Commission from the outset when it made its television 
assignments. The operating history of a VHF-UHF system leads to 
the pessimistic conclusion that UHF may well go the way of FM, at 
least in intermixed markets. It is unfortunate that the scarcity of 
frequencies requires a limitation on the availability of channels so 
that under the best of conditions television is a quasi-monopoly. But 
it would be unfortunate if the monopoly were aggravated by a scarcity 
resulting from VHF-UHF intermixture. 

Finally moving all allocations to the UHF portion of the band 
would be a great boon to educational television. We realize that there 
are many obstacles in the way of successful use of television by 
educational institutions on a noncommercial basis. We do not 
pretend to know whether educational institutions will be able to over- 
come these obstacles. But we do believe that there is an obvious 
public benefit to be gained from the educational use of television 
channels and that ample time should be given to educational institu- 
tions to work out their plans for the use of such channels. Of necessity, 
public bodies must move slowly in the use of a new technique in edu- 
cation. The public interest demands that they be accorded such time. 

The importance of UHF to educational television lies in the fact 
that of the 252 assignments which have been reserved for educational 
television, 169 of them are in the UHF portion of the band. If UHF 
television does not survive, or if it survives in an atrophied form, 
large segments of the country will be deprived of any opportunity to 
have their own educational television station. It is possible that the 
economics of the situation will dictate this result or that local bodies 
might consciously make that decision in any event. But there is 
all the difference in the world between a conscious decision by local 
bodies not to avail themselves of educational television and a technical 
decision by the Federal Government which makes it difficult if not 
impossible for the local bodies to have such an institution whether 
they desire one or not. 

ile there are many advantages resulting from moving all tele- 
vision to the UHF, it must be recognized that there are also most 
serious disadvantages in such a move. In the first place, billions 
of dollars worth of equipment would be rendered obsolete by such 
move. There are now more than 30 million receivers in the hands 
of the public, of which more than 80 percent are unable to receive 
anything but VHF signals. Many of these sets are owned b 
people who have bought them on the installment plan and are still 
making payments on them. No matter what provision is made for a 
transition period during which present VHF stations would operate 
on both a VHF and UHF channel, such transition period is bound to 
terminate while a good many of these VHF-only sets still have some 
usefulness, and while the public is still making installment pay nents 
on them. The reason for this is apparent. During the transition 
period the television-station operator will be operating two trans- 
mitters. He will naturally be anxious to eliminate the expense of one 
of these transmitters as soon as possible. By hypothesis he will not be 
able to eliminate the UHF transmitter. Therefore, as soon as a high 
enough percentage of sets are converted to receive UHF signals, he will 
eliminate the VHF transmitter on grounds of straight economics. 
And, obviously that period will come long before 100 percent of the 
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sets have been converted and certainly long before 100 percent of the 
sets have become obsolete. 

Even if the operator were willing to continue operating both 
transmitters for an indefinitely long period, the Commission could not 
permit this to continue too long. For if the Commission should move 
all television stations to the UHF band, the VHF frequencies presently 
occupied by television stations would become available for other uses. 
The need for frequencies far exceeds the available supply; this is 
particularly true in the valuable VHF portion of the radio spectrum. 
The pressure on the Commission to permit the use of VHF frequencies 
for other purposes would become tremendous. Surely the Commis- 
sion could not resist these pressures until such time as 100 percent of 
the receivers would have been converted. At some point long before 
then the Commission would be forced to conclude that the public 
interest demanded that the VHF frequencies should not be permitted 
to lie fallow any longer merely to take care of the needs of a small 
minority of the television receivers. Just what point that would be 
we cannot foretell but there is no difficulty in forecasting that it would 
arrive long before the 100-percent mark would have been reached. 
Many people would thus be placed in the cruel position of continuing 
to make installment payments on receivers which would have been 
rendered obsolete by Government fiat. 

A second reason why an all-out shift of television stations to the 
UHF band is undesirable is the fact that a substantial portion of the 
rural public which now enjoys television service may be permanently 
deprived of such service. In the present state of the television art, 
the service area of a VHF station is substantially greater than that of 
a UHF station. Thus people who live a certain distance from a city 
in which a VHF station is located who are now able to receive tele- 
vision service would lose that service if all television were moved to 
UHF. This disparity in service potential might not have controlling 
significance if television allocations were being made now for the first 
time. For although assignment of television stations to UHF alone 
rather than to UHF and VHF might mean that some people who might 
otherwise have received television service would not have that oppor- 
tunity, no one would be deprived of any service that he had paid for 
and which he had become accustomed to enjoying. As things now 
stand, many people have paid good money for television equipment 
which is giving them good service from VHF stations. If all VHF 
stations were moved to UHF, some of these people would be deprived 
of service to which they have become accustomed. 

The contention has been made that moving all television to UHF 
would not result in depriving persons of service. The point is made 
that with allocations confined to the UHF portion of the band, the 
artificial economic disadvantages under which UHF stations are 
laboring would be removed and that many communities for which 
UHF stations have been allocated would acquire television stations. 
These stations would presumably supply service to the population 
who would be deprived of VHF. 

The objections to this argument seem to be pretty formidable. In 
the first place there has been no study made or submitted which 
shows that the people who would lose VHF service live within recep- 
tion range of communities which would presumably build UHF 
stations. In the second place, there is no real assurance that these 
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communities would in fact build their own television stations. Many 
of these communities are small-size cities. Experience to date shows 
that even VHF assignments go begging when the towns to which they 
are assigned have a small population.® And the 23 VHF stations 
which have surrendered their permits or which have suspended 
operations are testimony to the fact that more than a VHF permit 
is necessary to insure success. Thus there is a real risk that if all 
television is moved to the UHF portion of the band, many people 
who now enjoy television will lose that service and any promise 
that they ct eventually be able to receive service from UHF stations 
located in the smaller communities might turn out to be pie-in-the-sky. 

Fundamentally, the choice as to whether to move all television to 
UHF comes down to this. In theory very significant gains would 
accrue to the public if this were to happen. And indeed if the decision 
on television allocations were being made for the first time, it would 
be difficult to conceive of a good argument against having all television 
in the UHF rather than part in the UHF and part in the VHF portion 
of the band. But decisions have to be based on something more than 
theory. We cannot overlook the fact that more than 30 million 
receivers are in the hands of the public and that they have been 
bought on the faith of a formal decision of an agency of the Federal 
Government. The public is entitled to rely upon decisions of the 
Federal Government. Once the precedent is established that decisions 
can be upset even though the public has made extensive investments 
on the faith of Government decisions, the way is open for constant 
pressure for changes. ‘Today the pressure may be to move all tele- 
vision receivers to the UHF portion of the band. Tomorrow a new 
development may come along that theoretically has important 
advantages for television if the band could be moved again. 

The ideal situation would be if it were possible to adopt any new 
worthwhile change, as is done, for example, in the automotive field. 
But in that field when such changes come along, the public is free to 
use them or not. And, if they decide not to buy the new improve- 
ment, the old vehicle still remains useful. In the radio field, however, 
whenever a new change is made resulting in an abolition of standards 
or an abandonment of a band of frequencies, all of the old receivers 
are automatically rendered either partially or totally useless. That 
is why standardization is necessary in the radio field. This fact also 
explains why the Commission is very careful to collect all of the best 
available data before making a final decision on standards. However, 
when a decision is made, no extensive changes should be ordered 
unless the most compelling reasons are made to appear. 

The suggestion has been made that the way to have all television 
stations located in the same portion of the spectrum is to assign all 
television to the VHF portion of the band. Two alternatives are 
proposed. First, it is recommended that the minimum mileage sep- 
arations between stations should be reduced to the point where more 
stations can be accommodated in the present 12 VHF channels. 
While this would undoubtedly increase the number of available assign- 
ments, there is a considerable body of opinion which believes that the 
additional interference which would result would mean a serious re- 
duction of overall service. In any event there has been no suggestion 





* There are approximately 150 VHF assignments for which no applications are on file. 
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fiom any responsible source that a sufficient number of stations can 
be provided for in the 12 VHF channels which will make possible a 
truly nationwide and competive system of television. 

Secondly, it is proposed that additional VHF spectrum space can 
be found. The difficulty with this suggestion is that there has been 
no showing as to where this space exists. VHF frequency space is 
very scarce and it is difficult to imagine where any surplusage exists 
in this portion of the spectrum. Moreover, even if such channels 
could be found, they would be outside of the range of present tele- 
vision receivers. Conversion of these sets would also be necessary for 
them to be able to receive the new VHF channels. Stations operating 
on one of these new VHF channels would have the same lack-of-circu- 
lation difficulties which now confront the UHF operator. 

We are forced to conclude that no solution is in sight whereby all 
television stations can be assigned to one portion of the band. It 
appears that we are destined to have a television system that is com- 
posed of both VHF and UHF stations. 


2. Deintermizture 


Many of UHF’s difficulties can be eliminated or mitigated where 
the UHF station has no VHF competition or has competition from 
one VHF station only. Deintermixture—that is changing the allo- 
cation table so as to accomplish this result—offers a hopeful solution. 
It had strong support at the Potter hearings. Obviously 100 percent 
deintermixture, where each market would be either VHF-only or 
UHF-only, would be the theoretically ideal solution. However, such 
a proposal would run into the same practical difficulties as confronts 
the suggestion that all television stations be moved to UHF. There 
are so many intermixed markets that complete deintermixture would 
mean that many VHF stations would have to be converted to UHF 
operation with all the dislocations described above.” 

There is reason to believe, however, that selective deintermixture 
can be undertaken in some communities which do not yet have an 
existing VHF operation. It is not possible to foretell just how many 
intermixed communities could eventually be saved in this manver, 
but the effort is worthwhile. If enough such instances are found, 
UHF the country over could receive a boost therefrom. For if UHF 
begins to show signs of healthy growth, advertisers may very well 
show a keener interest in the medium and manufacturers might see in 
UHF a sufficiently large market to warrant making a major portion 
of their receivers all-channel ones. 

Several cases of recommended deintermixture have been formally 
presented to the Commission. All but one have been summarily 
denied without a hearing primarily on the ground that the VHF 
applicants have already expended large sums of money in prosecuting 
their applications and that they should not lose the benefit of those 
expenditures. 

his does not appear to be a very convincing reason for rejecting the 
petitions. It is true that granting the petitions might have the effect 
of nullifying expenditures which have been made by one or more 
applicants on the faith of the Commission’s table of assignments. 
But the fact remains that applicants are business people who under- 
© Changing existing UHF operations to VHF does not involve the same dislocation as the converse be- 


cause sets capable of receiving UHF signals are also equipped to receive VHF signals. Such a change, 
therefore, does not deprive ‘the public of existing service. 
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take calculated business risks in making their expenditures. And 
while such expenditures should not be treated lightly, the fact is 
that the Commission has never hesitated to wipe out such investments 
when a change of the rules was otherwise in the public interest. When 
the Commission makes substantive changes in its AM rules, its 
virtually universal rule is to apply those changes to all applications 
undisposed of on the date the change takes place, even though in some 
instances pending applications on which substantial sums have been 
spent might have to be dismissed. Indeed when the Commission 
imposed its 1948-52 freeze on television applications, it provided upon 
the lifting of the freeze that all applications undisposed of as of the 
date the freeze began should start all over again. Many of these 
applicants had spent very large sums of money in prosecuting their 
applications up to that point. The Commission felt that the public 
interest in the new allocations far outweighed the disadvantages 
accruing to individual applicants in having to start out all over again. 

It seems to us that the importance of preserving UHF at this time 
is great enough to warrant Commission approval of demtermixture 
petitions even though some applicants may have spent money in 
prosecuting their applications up to that point. There may be 
good reasons for turning down the various deintermixture petitions 
or for providing special relief for the applicants adversely affected 
by an order granting deintermixture. But it seems to us that where 
deintermixture is otherwise in the public interest, the mere fact that 
the applicants for the VHF channel have spent considerable sums of 
money in prosecuting their applications for the VHF channel which 
is scerihshal to be changed, is not sufficient reason for turning down 
the request. 

The Commission should be requested to reexamine the petititions 
for deintermixture which have heretofore been rejected and to report 
back to the committee within 30 days whether there are any other 
public-interest factors involved in rejecting these petitions. The 
Commission should be further requested to submit within said 30-day 
period a detailed statement setting forth the specifie steps it proposes 
to take with respect to the UHF matter. 


3. All-channel receivers 


Thus far we have been discussing possible solutions for the UHF 
problem which are within the competence of the Commission. There 
is one other possibility which deserves serious consideration. As has 
already been noted, the principal difficulty in which UHF finds itself 
is that all receivers made before July 1952 were VHF-only receivers 
and the great majority which have been manufactured since then are 
in the same category. If some means could be devised to insure that 
all television sets sold after a certain date were all-channel sets, it is 
entirely reasonable to believe that applicants would be willing to 
enter a mixed market with UHF stations. Although they would 
start out at a disadvantage, the gap would be closed daily, for every 
new set sold would inerease their potential circulation by the same 
amount as it would that of their competitors. am 

The question arises as to how to achieve the objective. Two 
methods have been suggested. ‘The first method is to enact a statute 
declaring that no television receiver should be shipped in interstate 
commerce unless it is equipped to receive signals from all UHF 
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channels as well as all VHF channels. The proposal would be 
effective, but there is serious question concerning its constitutionality. 
A large portion of the United States is capable of receiving television 
from VHF stations only and there is no reason why people in such 
areas should be prohibited from purchasing sets capable of receiving 
those channels only, particularly if they are able to do so at a lower 
price than is charged for an all-channel receiver. Indeed, so long as 
fraud is not involved and so long as deceptive mislabeling is not 
practiced, a manufacturer should not be prevented from marketing 
. receiver capable of receiving one channel only, if the public will 
uy it. 

A second suggestion is that the excise tax presently levied on tele- 
vision receivers should be removed from all-channel television 
receivers. This proposal was championed by Senator Edwin C. 
Johnson, the former chairman of the Senate Committee on Inter- 
state and Foreign Commerce. It is designed to furnish an incentive 
to television manufacturers to market all-channel receivers. At the 
present time an all-channel receiver is more expensive than a VHF- 
only receiver. With an excise tax on both types of receivers, the 
public has to pay more for an all-channel receiver than it does for a 
VHF-only receiver. Underlying the proposal for removing the 
excise tax from all-channel receivers is the assumption that this 
action would make the price of the all-channel receiver approximately 
equal to that of the VHF-only type of receiver. If this proved to 
be so, the manufacturer would have a real incentive to manufacture 
all-channel receivers, and the public would have good reason to buy 
such receivers, because if a person could secure an all-channel receiver 
for the same price as he could a VHF-only receiver, he would natur- 
ally buy the former even if at that time there happened to be only 
VHF stations in his area. The inclusion of the UHF channels would 
enable him to receive those stations if at a later time they should go 
into operation in his neighborhood, or he could use his set to receive 
UHF stations if he should move into an area with UHF service. 

It should be recognized that the incentive is at the financial expense 
of the Treasury. But that does not make the proposal invalid. 
Without this incentive there is a good likelihood that a substantial 
portion of the radio spectrum will go to waste. Not only is this a 
sinful waste of a portion of the public domain, but in addition serious 
monopolistic control of television channels could result. And when it 
is remembered that television is probably the most important medium 
for molding the taste, views, and opinions of the public, it is impera- 
tive that all possible steps be taken to avoid this result. 

If the idea of tax relief is acceptable, the question remains as to what 
form it should take. One form is to grant an exemption for all-channel 
receivers only. Another method is to grant relief only if the manu- 
facturer undertakes to market in the United States all-channel 
television receivers only. 

The advantage of the former scheme is that it is more limited in 
nature. However, in all probability it would result in producing UHF 
receivers in communities with only UHF stations in operation or in 
those UHF communities with but 1 or 2 VHF channels. While the 
beneficial effects of such a result should not be minimized, it would 
succeed in remedying the problem only in part. For in cities like 
New York and Los Angeles which have 7 VHF channels, in cities like 
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Washington and Chicago which have 4 VHF channels, and in cities 
like Baltimore and Philadelphia which have 3 VHF channels, no 
immediate relief could be expected. At the outset, at least, there is no 
reason to believe that the manufacturers would modify their produc- 
tion lines in order to produce all-channel receivers for those markets. 
But the public interest requires that there be more opportunity for tele- 
vision stations in those communities. As a practical matter, it is 
difficult if not impossible to add VHF stations to many of those com- 
munities, but it is possible to have UHF assignments. If the exemp- 
tion were to be granted only upon a showing that the manufacturer 
would market in the United States all-channel receivers only, the 
manufacturer would have an immediate incentive to modify his pro- 
duction line to manufacture all-channel receivers only. Otherwise 
he could be at a serious economic disadvantage as against his com- 
petitors. If the system worked out, all new receivers after a certain 
date would be all-channel receivers only; those going into New York, 
Chicago, Detroit, and Los Angeles, as well as these going into Scran- 
ton, Wilkes-Barre, Fort Wayne, and so forth. Thus there would 
be set in motion the forces which would start building UHF potential 
circulation all over the country. 

It is possible, of course, that the cities mentioned above could not 
support more than the 7 television stations now operating in New York 
and Los Angeles, or the 4.now in operation in Chicago and Washington. 
However, that is a decision that should be made by entrepreneurs 
who are willing to risk their capital and should not be foreclosed by 
an allocation decision. 

If the decision is made to grant tax relief for all-channel receivers— 
irrespective of which method is followed—it is important that some 
standards be established to ascertain what is an all-channel receiver. 
It is entirely too easy for a manufacturer to label a receiver as an 
all-channel set but that is no assurance that it will work in the home. 
It is, therefore, imperative that some certificate from a Government 
agency should be required certifying that the all-channel set in 
question is in fact capable of receiving all television channels under 
normal home viewing conditions. Only such a procedure would 
guarantee that the receiver being offered for sale would in fact con- 
tribute to the building of UHF as well as VHF circulation. 


Il. Tue Nerworx Prosiem " 
A. BRIEF DESCRIPTION OF ECONOMIC STRUCTURE OF BROADCASTING 


Television stations are licensed by the Federal Communications 
Commission to operate in the public interest, but in carrying out this 
obligation they are permitted also to serve their private interests b 
selling time on their facilities. Under our system of broadcasting it 
is the sale of time which enables the station operator to carry out his 
obligation to serve the public interest, 

Sale of time takes two forms. The first is the sale of spot announce- 
ments and the second is the sale of program sponsorship to advertisers. 
There are two types of spot announcements. The first type is the one 
which appears either following or preceding a particular program. 


1 The discussion in this portion of the memorandum will be primarily limited to television although 
many observations ere equally applicable to AM broadcasting. 
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The second type is the so-called participating spot announcement. 
It appears in the middle of a program which is otherwise unsponsored. 
Television programs fall into three categories. The first is locally 
produced programs. These are conceived by the station and are 
executed by its staff. These programs are called local-live programs. 
The station either carries these programs on a sustaining basis—i. e., 
for which no charge is made—or, it sells them for sponsorship to an 
advertiser whose place of business is located in the market in which the 
station operates or to a regional or national advertiser who desires to 
sell his products in that market. Some of these programs may be 
participating programs—i. e., the program itself is unsponsored but 
participating spot announcements are carried during the program. 

A second type of program origination is the film program. This 
program. consists either of old-type film which was originally made by 
Hollywood for exhibition in motion-picture theaters or it may consist 
of films which have been made specifically for television. The 
production of films specially designed for television is a steadily in- 
creasing activity. Many excellent programs are being produced in 
that manner and they are an increasingly important source of pro- 
grams. Like live programs film programs are carried either on a 
sustaining basis or they are offered for sponsorship to local, regional, 
or national advertisers. 

The third type of program is produced by the networks. A tele- 
vision network operates in a dual capacity. First, it is a producer or 
originator of programs which it feeds to stations affiliated with it. 
These programs usually originate at the facilities of a television station 
owned by the network and are then distributed either by coaxial cable 
or microwave relay, or both, to stations throughout the country. In 
some instances the programs are made available to the stations in the 
form of film and are shipped from one station to another. Secondly, 
the network acts as agent for its affiliates in selling time to advertisers. 
The advertiser pays the network the talent and production charges 
for the programs alae broadcast and the time charges for the sta- 
tions carrying his program. ‘The stations receive their compensation 
from the network. The manner of compensation varies somewhat 
from station to station but under a common form of contract the 
station furnishes the network with a certain number of free hours 
and is compensated for the balance of the commercial hours it carries 
at a certain percent of its card rate, usually 30 percent. In addition, 
the affiliate generally has the right to broadcast without charge all 
sustaining programs of the network. 

The advertiser generally has the right to designate which markets 
he desires to purchase, but in the case of two of the television networks, 
at least, there is a basic network which he must purchase as a minimum. 
This basic network consists of the stations owned by the network and 
40 to 45 additional ones, located for the most part in the top 50 
markets of the country. 

As has previously been indicated, stations derive revenue not only 
from network programs but also from local and national spot business. 
The stations generally maintain their own sales staff whose function it 
is to solicit advertising from local advertisers. National spot business 
consists either of spot announcements or programs. This type of busi- 
ness is usually placed by advertising agencies most of whom are located 
in such large cities as New York, Chicago, and Los Angeles. Al- 
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though the stations are free to solicit their business themselves, prac- 
tically all stations rely upon a national spot representative to sell time 
on their station to the national advertisers for nownetwork programs.” 

Although a majority of most television stations’ revenue is derived 
from nonnetwork sources, station licensees regard their network affilia- 
tion as one of their most valuable assets.* The advantages to a sta- 
tion in being able to secure programs from a network are threefold. 
In the first place, the network compensates the station for the network 
commercial programs carried by the station. In the second place, the 
network organizations have developed the know-how of producing 
programs which are in great demand by the viewers. Their success in 
this regard is due in large part to the fact that the networks have had 
experience in producing popular programs in the AM field, and they 
have carried over the benefit of their experience to television. More- 
over, the interconnection of the stations in one network makes it pos- 
sible for the affiliated station to bring to the remotest viewers signifi- 
cant happenings as they occur in all the important cities of the country. 
The large audiences which network programs attract facilitate the 
station’s job in selling spot announcements and nonnetwork programs 
preceding and following the network programs. 

A third advantage which a station derives from a network affiliation 
is that the programs which the station accepts from the network spare 
the station the expense of producing its own programs. A television 
station is required to operate a minimum number of hours per day, 
and must program for that entire period. It costs good money to 
produce programs. The coaxial cable or microwave link that brings 
commercial network programs to the station not only brings ‘revenue 
but also saves the station the expense of producing its own programs. 

It should not be concluded from the foregoing that the networks are 
the only organizations which produce desirable programs. There are 
several organizations which make high-quality programs which are 
specially designed for television. Most of these programs are filmed 
especially for television. Each year sees an increase in the number 
of these programs and they represent an increasingly valuable source 
of programs for television stations. Moreover, many stations have 
shown a commendable ingenuity in developing their own distinctive 
type of programs. Nevertheless, the fact remains that at this stage 
of television’s development, the networks are the principal sources of 
popular programs. Operating experience has shown that as of now, 
operation without a network requires on the part of most television 
stations a willingness and ability to underwrite extensive deficits for 
a substantial period of time. The future development of television 
may make it possible for many television stations to operate success- 
fully without a network affiliation but that stage of development is 
not yet here. 

2 A comparatively new development in the representation field is the agent whose function it is to con- 
vince network advertisers to place their programs on his clients’ stations. Although the sales staffs of 
the networks are supposed to perform this function, some of the nonbasic affiliates believe that their pros- 
pects of securing network business are sufficiently enhanced by having their own agent to make the added 
expenditure for their own agent worthwhile. 

13 Tilustrative of tnis point is the fact that the records of the Commission show that of the $8,500,000 which 


Westinghouse recently paid for Television Station WPTZ, in Philadelphia, $5,000,000 was attributed to 
the NBC affiliation contract and $1,500,000 to goodwill. 
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B. DESCRIPTION OF NETWORK ORGANIZATIONS 


There are four television network organizations in existence today. 
They are: 
National Broadcasting Co. (NBC) 
Columbia Broadcasting System (CBS) 
American Broadcasting-United Paramount (ABC) 
Allen B. DuMont Laboratories, Inc. (DuMont) 

NBC is a wholly owned subsidiary of Radio Corp. of America 
(RCA). It owns and operates AM and FM stations in New York, 
Chicago, San Francisco, Cleveland, and Washington, D. C. It also 
operates a nationwide AM network which had its origin in 1923. 
During the period 1926 to 1943 it operated two AM networks, the 
Red and the Blue networks, but was compelled by Commission order 
to divest itself of the second one in 1943. NBC also owns VHF 
television stations in New York, Chicago, Los Angeles, Cleveland, 
and Washington, D. C., and has announced plans to purchase a 
UHF station in Hartford, Conn. 

In addition to the above activities, RCA is one of the largest manu- 
facturers of electronic equipment in the United States, making trans- 
mitters and receivers for all of the broadcast services. It also main- 
tains the most extensive research facilities in the communications 
business. It owns outright, or has the right to sublicense, an exten- 
sive number of patents in the electronic field and a very large per- 
centage of broadcast equipment is manufactured by companies who 
are licensees of RCA. In addition, RCA is one of the leading pro- 
ducers of phonograph records in the United States. Finally, RCA 
owns a communications company which carries on radio communica- 
tions with many foreign points. 

CBS has been in the broadcasting business since 1927. At the 
resent time, it owns AM and FM stations in New York, Chicago, 
40s Angeles, San Francisco, and Boston, and an AM station in St. 
Louis. It also operates a nationwide network in the AM field. It 
owns VHF television stations in New York, Chicago, and Los Angeles, 
and has been authorized by the Commission to acquire a UHF 
station in Milwaukee. It has an application to purchase a VHF 
television station which is technically assigned to Steubenville, Ohio, 
but which if acquired will be a Pittsburgh, Pa., station for all practical 
intents and purposes. It also has an application for a VHF station 
in St. Louis, which is the subject of a hearing. Like RCA, CBS is 
one of the leading manufacturers of phonograph records in the United 
States. CBS is also engaged in the manufacturing business, having 
acquired in 1951 a company which manufactures tubes, radios, phono- 
graphs, and television receivers. 

ABC started in the broadcasting business in 1943 when RCA was 
forced to divest itself of the Blue network. Until 1953, ABC’s sole 
business was broadcasting but in that year a merger was effectuated 
between ABC and United Paramount Theaters, one of the largest 
owners of theaters in the United States. The company owns AM, 
FM, and VHF television stations in New York, Chicago, Detroit, 
Los Angeles, and San Francisco and operates a nationwide AM and 
TV network. 

DuMont is one of the pioneer television companies. It manufac- 
tures tubes, television receivers, and transmitters. It also owns VHF 
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television stations in New York and Washington, D. C. Until 
recently it also owned a VHF television station in Pittsburgh but 
sold it to Westinghouse for almost $10 million. 

In the AM network field, NBC and CBS occupy a dominant posi- 
tion. The extent of this dominance has been fully documented in a 
Report on Chain Broadcasting issued by the Commission in May 1941. 
In the important markets of the United States the most desirable 
outlets are almost invariably affiliated with either NBC or CBS. 
This was the situation at the time that the Chain Broadcasting Report 
was issued and remains so today. Illustrative of the dominance 
which NBC and CBS hold in the AM network field is the fact that 
according to the latest published information," for the first 11 months 
of 1954, almost 65 percent of the total network business in the AM 
field was handled by these 2 companies with CBS having approxi- 
mately 40 percent and NBC having approximately 25 percent.” 

The same situation prevails in television. Reference has already 
been made to the superior position which VHF stations possess 
over UHF stations in intermixed markets. With only rare exceptions, 
VHF stations in intermixed markets are primarily the affiliates of 
NBC or CBS, with ABC and DuMont occupying a secondary posi- 
tion on those stations. The superiority in facilities which NBC and 
CBS have in the television field is linked to their similar superiority 
in the AM field because with only occasional exceptions has the 
NBC or CBS television affiliation gone to a different ownership group 
where the NBC or CBS AM affiliate owns a VHF television station. 
Indeed, when ownership groups other than the AM affiliate have 
acquired a VHF facility ahead of the NBC or CBS affiliate, their 
tenure as an NBC or CBS affiliate has often been temporary only, 
yielding to the AM affiliate as soon as it acquired a VHF facility. 

The predominant position that NBC and CBS hold in the television 
field is illustrated by the fact that for the first 11 months of 1954 they 
did approximately 85 percent of the total television business done by all 
4networks. CBS had approximately 45 percent of this total and NBC 
had approximately 40 percent."® 

The dominant position which NBC and CBS enjoy has been a matter 
of concern both to Congress and the Commission. During the 1930’s 
a series of resolutions and bills were introduced in Congress calling for 
corrective action. Spurred on in large measure by these congressional 
efforts, the Commission in 1938 finally instituted an investigation into 
network broadcasting practices. A lengthy hearing was held, culmi- 
nating in the issuance in May 1941 of the Commission’s Report on 
Chain Broadcasting. At the same time the Commission adopted spe- 
cific regulations governing contractual relations between the stations 
and the networks. The networks immediately appealed the Commis- 
sion’s action to the courts and procured a stay order against the effec- 





4 Publishers Information Bureau tabulations. 

18 There are no public figures showing the relation of the earnings of each of the networks to the total 
for the industry. However, the Federal Communications Commission does issue figures showing the 
ratio of the earnings of all the AM networks as a group (4 national and 3 regional—the latter are relatively 
small) to the total. For 1953 these figures show that the entire AM industry grossed $474.6 million. 
This figure is after agency commissions and frequency discounts but before eet expenses. The 
networks and their owned stations accounted for $128.4 million or about 27 percent. They paid out $31 
million to their affiliates for carrying network programs, leaving $97.4 million, or approximately 20 per- 
cent of the total for the entire industry. 

16 For the year 1953 the figures of the Commission show that the entire television industry grossed 
$432.7 million after commissions and discounts but before operating expenses. The 4 national networks 
and their owned stations accounted for $277 million or about 64 percent. Deducting $45.4 million paid 
to affiliates for carrying network programs leaves $231.6 million for the networks, or approximately 53 
percent. 
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tiveness of the regulations pending the outcome of the litigation. It 
was not until 1943 that the litigation was disposed of when the Supreme 
Court upheld the Commission’s authority to promulgate the regula- 
tions. The regulations went into effect that year. 

Following the end of World War II, the Commission authorized 
two new broadcasting services, FM and television, in addition to the 
AM service theretofore in existence.” The original Chain Broadcast- 
ing Regulations were transposed to these new services with virtually 
no change and with little or no investigation by the Commission. 
There has been virtually no change in any of these regulations since 
then. 

Our study of the network situation with particular reference to 
television shows that there is no basis for the complacency with 
which the Commission has carried forward its Chain Broadcasting 
Regulations with no real changes. In our view, many serious problems 
exist which require remedial action. They will be discussed in some 
detail in subsequent sections of this memorandum. 


C. PROBLEMS OF EXCLUSIVITY 


1. History of exclusivity provisions 

Prior to the Commission’s chain broadcasting investigation, affilia- 
tion agreements between stations and NBC and CBS were for the 
most part exclusive in nature. The stations agreed to take programs 
from NBC or CBS alone, as the case might be, and the network in 
turn agreed that its programs would not be made available to any 
other station within a given radius. The former type of exclusivity 
is referred to as exclusivity of affiliation and the latter as territorial 
exclusivity. 

Exclusive affiliations were of obvious economic advantage to the 
networks. They assured the networks of a sure outlet in the market 
and deprived competitive networks of any opportunity to compete 
for the particular stations. Territorial exclusivity was advanta- 
geous to the station in that the station was assured of a source of 
programs and prevented other stations from carrying the same pro- 
gram. 

When the Commission adopted its Chain Broadcasting Report, it 
outlawed both forms of exclusivity. It found that exclusive affilia- 
tions were not in the public interest because they unduly hindered the 
affiliate in his choice of program sources. The exclusivity provisions 
prevented a station from taking programs from any other network no 
matter how desirable such programs might appear to be and no matter 
how much in the affiliate’s opinion the carrying of such programs would 
be in the public interest. Moreover, they unduly restricted the 
opportunity of other networks to have their programs presented in a 
given market. A station with an exclusive affiliation with NBC or 
CBS was not available at ali to any other network even though NBC 
or CBS might not utilize all of its time on the station. This practice 
was found to be particularly deleterious in those markets which did 
not have enough outlets to accommodate all the networks. Exclusive 
affiliation in those markets tended to freeze out network competition 
entirely. 





17 To be technically accurate both FM and television were authorized before the outbreak of World 
War Il. However, the war intervened shortly after they were authorized and little or no activity occurred 
in these areas during the war. 
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Territorial exclusivity like exclusivity of affiliation also arbitrarily 
restricted free competitive enterprise. As practiced, territorial-exclu- 
sivity provisions prevented the networks from furnishing a program to 
any other station in the same market as that of their regular affiliate even 
though the affiliate did not carry the particular program. Moreover, 
in many situations the area of protection accorded the affiliate was so 
extensive that cities at a relatively great distance from the market in 
which the regular affiliate was located were not eligible for programs 
of the particular network. 

The territorial-exclusivity provisions also had a direct and adverse 
effect on the public. Many popular programs are carried by NBC 
and CBS. Where the area of territorial exclusivity was unduly wide, 
a good portion of the public residing in that area was effectively 
deprived of any opportunity to receive the programs of a particular 
network, the signal of the regular affiliate which did carry the program 
being unable to reach into the area, and territorial exclusivity pre- 
venting the station serving the area from being able to carry the pro- 
gram in question. And where the regular affiliate decided not to 
carry a particular network program, no other station could bring the 
program in question to the people in the area no matter how desirable 
the program might be and no matter how arbitrary or capricious 
might be the reason why the regular affiliate decided not to carry the 
program. 

The Commission’s Chain Broadcasting Regulations purport to strike 
at both aspects of exclusivity discussed above. Thus, so far as 
exclusivity of affiliation is concerned the regulations forbid any con- 
tract, arrangement, or understanding, express or implied, which pre- 
vents or hinders a station affiliated with one network from broad- 
casting the programs of another network or which penalizes the station 
for doing so. It should be pointed out, however, that the station is 
not compelled by this regulation to take programs from all of the 
networks. The regulation simply means that the licensee of a station 
must retain freedom of choice as to affiliation and the decision whether 
to take programs from more than one network must be his own 
decision and cannot be influenced in any way by any contract, 
arrangement, or understanding with any of the networks. 

With respect to territorial exclusivity, the Commission’s regulations 
prohibit all contracts, arrangements, or understanding, express or 
implied, pursuant to which (1) a station serving a substantially differ- 
ent area from that served by the network’s regular affiliate is pre- 
vented or hindered from carrying the programs of the network in 
question, or (2) which prevents or hinders a station serving substan- 
tially the same area as that served by the regular affiliate from carry- 
ing programs of the network which may be rejected by the regular 
afhliate. The regulation does permit the network to give its regular 
affiliate the right of first refusal with respect to its programs. As in 
the case of the exclusive-affiliation regulation no compulsion is put on 
the network to furnish its programs to any particular station. The 
regulation simply requires the network to make its own decision and 
this decision may not in any way be based upon any arrangement with 
its regular affiliate. 

The Chain Broadcasting Regulations prohibit exclusive arrangements. 
The question is, Have they prohibited exclusivity in practice? ~ Turn- 
ing first to exclusivity of affiliation, it can be safely said that the formal 
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‘contracts between the networks and the stations contain no provisions 


limiting the station to one network. All affiliation contracts must be 
filed with the Commission and if any of them were to contain any 
such provision, the parties would be forthwith advised of their illegality 
and the offending provisions would immediately be removed from the 
contract. 

In practice the situation varies from city to city. Where there are 
as many as four stations in a given community, each network has a 
regular affiliate which normally takes programs from that network 
alone. This has certainly been the case in AM. In television it is 
true only where no intermixture is involved. In other words, where 
there are four or more VHF stations in a market each one is a regular 
affiliate of one of the networks and generally takes programs from 
that network only. Where there are fewer than four outlets in a 
market, or where some of the outlets are VHF and some are UHF, 
the VHF outlets are almost invariably the affiliate primarily of NBC 
or CBS but they generally do take some programs from the other 
networks. 

So far as territorial exclusivity is concerned, again it is safe to say 
that none of the formal affiliation contracts contains any provision 
violative of the Chain Broadcasting Regulations. However, this does 
not necessarily mean that the regulations have been effective in 
making available to nonaffiliates on an extensive scale such network 
programs as may be rejected by the regular affiliate. In the AM field, 
for example, the pattern of regular affiliation is pretty well established 
and such a pattern discourages any extensive carrying of network 
programs by stations not regularly affiliated with the network in 
question. In television the situation is somewhat complicated by the 
fact that in some intermixed markets the networks have affiliation 
agreements with two or more stations in the same city, the primary 
one with the VHF station and a secondary one with a UHF station. 
In this type of situation, where the primary affiliate rejects a network 
program, such program becomes available to the secondary affiliate. 

So far as the second aspect of territorial exclusivity—areas of protec- 
tion—is concerned, it is not possible on the basis of the data thus far 
available to draw hard and fast conclusions. The criteria which seem 
to be followed appear to vary depending upon whether VHF or UHF 
stations are involved, and the number of sets capable of receiving 
each set of signals. For example, Worcester, Mass., and Providence, 
R. 1., are about the same distance from Boston. Both NBC and 
CBS have regular affiliates in Boston. Providence has VHF author- 
izations and both NBC and CBS have VHF affiliations in that city. 
Worcester on the other hand has only UHF stations and neither 
NBC nor CBS affiliates with these stations. Much of the confusion 
which exists in this field is due to the fact that the criteria which the 
networks follow in awarding network affiliations have until recently 
never been formalized. At the request of the committee, these criteria 
have now been reduced to writing by the networks and have recently 
been furnished to the committee. While these responses contain 
helpful material, it is apparent that there is no consistent pattern 
which is followed by the networks in determining who does or does 
not receive a network affiliation. 

The public has a legitimate interest in the manner by which such 
affiliations are granted. In the first place, a network affiliation is a 
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most valuable asset for all television stations and is the difference be- 
tween success and failure for many stations. Secondly, UHF sta- 
tions have had great difficulty in securing network service and unless 
they are able to secure such service on a fairly extensive scale, success- 
ful UHF operation is very difficult and there is a good prospect that 
a large part of the radio spectrum will go unused. Thirdly, the 
dependence which so many television stations have on the networks 
for their success, and the necessity which this imposes upon stations 
to stay on good terms with the networks lest they lose their affiliation, 
make it essential that serious consideration be given to methods for 
insuring that such affiliations are awarded in a reasonable manner 
so that the fullest competition is assured. 


2. Methods for dealing with problems of exclusivity 


(a) Common carrier method 


The most far-reaching solution advanced for dealing with problems 
of exclusivity is that the Communications Act should be amended 
so as to provide that the networks be classified as common carriers, 
at least so far as the question of awarding affiliations is concerned. 
There are several possible meanings of the concept ‘‘common carrier” 
and it is not entirely clear just what definition is meant by those 
who advocate this solution. The broadest concept is that the net- 
works should be required to offer affiliations to all stations desiring 
same. The objections to this concept are fundamental. Aside from 
the obvious discrimination involved in saddling the networks with a 
common-carrier status of this type while nonnetwork suppliers of pro- 
grams remain unregulated, there are such serious economic obstacles 
in the path of such a proposal that it is most doubtful whether network 
operation could survive such regulation. 

It must be remembered that the base of network operations as of 
all other broadcast operations is advertising revenue. When an ad- 
vertiser buys time, he is generally not interested in paying for duplicate 
coverage. If the network is required to accept affiliation requests from 
all stations, it could well be faced with the necessity of feeding its 
program to 2, 3, or 4 stations in the same market. There is no way to 
make the advertiser pay for the coverage of more than one station in 
that market. If such an attempt were made, the cost of advertising 
over television could become so prohibitively expensive that the ad- 
vertiser would take his business elsewhere. After all, television adver- 
tising is a highly competitive business. The television companies must 
be able to offer as good or better buy than newspapers, magazines, and 
other advertising media in order to attract the advertising revenue. 

Since no way can be devised to make the advertiser pay for duplicate 
coverage, can other methods be devised which are not economically 
ruinous? Forcing the station to split the revenue would be no solution. 
At the present time an affiliate is able to secure only a small percentage 
of his rate card for carrying network programs. If he were compelled 
to share the same programs with 3 or 4 other stations, his return would 
be correspondingly smaller and network affiliation could become quite 
unattractive. If, on the other hand, the network were compelled to 
compensate each station carrying the programs on the same basis as 
is presently utilized for one station, the network would soon be out of 
business. A situation could easily arise where the network would pay 
the stations more for carrying the programs than it could charge the 
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advertiser. If, for example, the network at present pays the station 
30 percent of its card rate for carrying programs, then if 4 stations in a 
given market were to carry the same program, the network would 
have to pay 120 percent of card rate for the privilege of having the 
program appear in that market. 

The suggestion might be made that where two or more stations in 
the same market decide to carry the same network programs, the 
division of revenue between them should be determined in accordance 
with rules and regulations established by the Commission. However, 
this would lead to a detailed regulation of business practices and a 
strict supervision of the accounting practices of the companies involved 
that is completely out of keeping with the philosophy underlying the 
American system of broadcasting. 

A most compelling objection to treating networks as a common ear- 
rier as the term is utilized above is that it would involve a wasteful 
use of television facilities and could restrict the development of new 
networks. As we have already noted, frequency space is very limited 
and there are not nearly enough frequencies to provide a television 
station for all qualified applicants. Moreover, there is only a limited 
number of hours that each station can broadcast. It may be a truism, 
but the fact remains that when a station is broadcasting one program 
it cannot at the same time broadcast another program. It is this 
truism which provides the vital distinguishing feature between news- 
papers and television stations. It ip alvagr possible for a newspaper 
to add another page if additional material is available. However, 
if two or more television stations in the same community carry the 
same program at the same time, one or more programs are effectively 
denied to the citizens of that community. The public interest de- 
mands that there be a maximum number of program sources available 
to the public so that the public taste and viewpoint may be molded 
as a result of being tb to as many points of view as is possible. 

To illustrate the point further, if the Associated Press is as a matter 
of compulsion made available to more than one newspaper in the same 
community, that fact does not deprive the other news services of an 
opportunity of having their services also carried by the same news- 
paper and does not deprive the public of any other service. However, 
if two or more television stations carry the same program, that 
duplication does limit the public choice of programs and also restricts 
the opportunity of other networks to present their programs on those 
stations. We have already noted that there is a scarcity of television 
facilities in the top 50 markets. This scarcity operates as a severe 
limitation on two of the present networks and is an effective deterrent 
to the rise of new networks. If there is superimposed on the scarcity 
of physical facilities a serious limitation on time availabilities as a 
result of extensive duplication of the same programs on 2 or more sta- 
tions, the net effect is bound to be a consolidation of the dominant 
position already enjoyed by 2 networks. A healthy television industry 
requires that all efforts be made to encourage the development of the 
maximum number of program sources. Permissive duplication of the 
same program source on an extensive scale would be serious enough 
in limiting the growth-potentiality of program sources. Compulsory 
availability of the same program source on a duplicated basis would 
aggravate the problem even more. 
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(6) Associated Press case approach 


In concluding that availability of network affiliation to all stations 
on a compulsory basis is not warranted, we must nevertheless recognize 
that the public does have a legitimate interest in the manner by which 
such affiliations are awarded. A network affiliation is a most valuable 
asset. We are not suggesting that machinery should be established 
whereby the Government would supervise the award of each and 
every affiliation. As we see the problem, it can be said that where 
no conspiracy is involved and where no unduly restrictive practices 
are being followed in the awarding of affiliations—and where such 
factors are present the Commission and Department of Justice have 
ample authority under present law to deal with the matter—it is of 
no governmental concern whether a given network awards an affilia- 
tion to station A or station B where they are both located m the same 
community, and where they serve approximately the same service 
area. 

An entirely different situation is presented, however, where two or 
more stations serving different areas desire an affiliation. Under the 
Commission’s rules a network may deny an affiliation to a station that 
serves substantially the same area as that of another station already 
affiliated with that network. The Commission has never issued 
rules and regulations defining what it meant by “substantially the 
same service areas,’ and it does not appear that the networks have 
developed a consistent policy on that score. The networks are ob- 
viously interested from a business point of view in not having extensive 
duplication of coverage area of their various affiliates, for it has no 
way of making the advertiser pay more than once for a given area of 
coverage. 

It is not clear just what standards are followed by the networks in 
making the judgment as to what constitutes excessive duplication. 
Apparently at least the question of whether VHF or UHF facilities are 
involved influences the outcome. It is also apparent that the identity 
of the applicant can play a disproportionately important part in 
determining who is to be granted the affiliation. Thus where a single 
group owns more than one television station which is already affiliated 
with a network, that same group has a tremendous advantage in 
acquiring an affiliation from the same network when it acquires a 
new station. Indeed, existing affiliations have been changed in order 
to award a network affiliation to such multiple owners upon their 
acquiring a new station. Another illustration of the important part 
played by the identity of the applicant is found in the situation where 
an existing AM affiliate of the network is competing against a new- 
comer for a television network affiliation. As has already been 
pointed out, in the great majority of cases the AM affiliate is granted 
the television affiliation as against the newcomer. This has taken 
place even when it was necessary for the network to cancel or fail to 
renew an affiliation previously granted to another station that may 
have received its authorization before the regular AM affiliate was 
awarded its permit. 

The importance of a network affiliation to successful operation of 
a television station is sufficiently great that the Government is war- 
ranted in seeing to it that no arbitrarily discriminatory practices are 
followed by the network in the awarding of such affiliation. It 
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cannot be gainsaid that a network affiliation is at least as important to 
a television station as is the Associated Press service to a metropolitan 
daily newspaper. Since the Supreme Court has held in Associated 
Press v. United States, 326 U. 5. 1, that Associated Press service 
must be made available to all newspapers on a nondiscriminatory 
basis, the same reasoning would compel the conclusion that network 
television service should likewise be made available to all applicants 
on a nondiscriminatory basis, subject only to the exception already 
mentioned that the network need not make an affiliation available 
where to do so would be to create a substantial duplication of that 
network’s service. 

In order to carry out this objective certain changes in existing 
practices are necessary. First, the networks should be required to 
publish and file with the Commission the standards they purport to 
follow in determining what is excessive duplication in the awarding of 
affiliations. The Commission should approve, disapprove or modify 
the standards so submitted. Any station complying with the pub- 
lished standards would be entitled to an affiliation on a nondiscrimina- 
tory basis so far as compensation and other terms of the affiliation are 
concerned. 

Secondly, the Commission should set up a procedure to insure that 
network programs not carried by a regular affiliate should be made 
available to other stations. The following steps are suggested: 
(1) When a regular network affiliate or a station owned by the network 
rejects a particular network program, the network shail give appro- 
priate notice of the fact; (2) upon request from any other station 
serving an area which is substantially different from that served by a 
station carrying the program, the network shall furnish the program 
to such station on a nondiscriminatory basis so far as compensation 
and other terms are concerned. It should be emphasized that the 
offer must be on a nondiscriminatory basis and not on the same terms 
and conditions as for the regular affiliate. Differences in circulation 
of various stations would, of course, have to be given appropriate 
consideration. If the network program is sponsored, the station 
would have to convince the advertiser to buy time on the station. 
The procedure suggested here would give the station an opportunity 
to secure the business, an opportunity not readily available under 
present practices. 

A difficult problem in applying this policy arises from the fact that 
in many instances a regular affiliate does not reject a network program 
outright. He may not be willing to carry it at the time the network 
feeds it to him, but is willing to carry it on a delayed basis. The 
question arises as to whether the obligation to offer the programs to 
other stations should arise in this type of situation. This is a most 
difficult question and a categorical answer is not possible. Obviously 
the necessity of good programing requires that the station licensee 
should have flexibility in scheduling his network programs. If a rule 
is adopted providing that he loses his right of first refusal as to a net- 
work program unless he carries the program live—that is, at the time 
the network feeds it to him—the temptation is to carry such programs 
when offered. If by carrying the program on a delaved basis, he does 
not lose the right of first refusal, he may have the incentive to carry a 
desirable local program in that period and schedule the network pro- 
eram for a different period. On the other hand, if he offers to carry 
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the network program on a delayed basis in order to broadcast the 
program of another network on a live basis—a situation which is fairly 
common in television in intermixed markets—the right of first. refusal 
is in effect utilized to tie up desirable network programs at the expense 
of competitors. 

It is apparent that further and detailed study of the problem is 
required by the Commission. In order to stimulate thinking on the 
subject it is suggested that where a network program is carried on a 
delayed basis, the right of first refusal shall be applicable only if— 

1. The program substituted for the network program not 
carried live is not a program of another network; and 
2..The delayed program is broadcast not later than 2 hours 
after the time it would have been carried had it been broadcast 
live; and 
3. The time at which the delayed program is broadcast is at 
least as desirable, in terms of class A, class B, etc., as the time 
period would have been if it were broadcast live. 
Obviously detailed regulations would be needed to carry out this 
proposal. 

Thirdly, serious consideration should be given to making changes in 
those rules and regulations of the Commission which accord a qualified 
confidential status to some of the reports and information which are 
filed with the Commission by licensees and networks. The success 
of the recommendations depends in large measure upon the establish- 
ment of a policing system to insure that the obligations are carried out 
in a nondiscriminatory manner. In order to achieve this, the Govern- 
ment agencies must of necessity rely upon the self-interest of members 
of the industry to ferret out violations and to report them to the 
appropriate agencies. But interested persons are in no position to 
know whether they have been discriminated against unless they know 
what treatment is accorded to others in the same situation. This type 
of information is difficult for them to obtain at the present time. ‘The 
provisions of affiliation agreements are not open for public inspection 
and no public information is available concerning the amount. of 
network programs breadcast by stations and the compensation 
received. 

It is difficult to understand the reasons for the Commission’s policy. 
When a person applies for a station license, he must make the most 
complete disclosure of his financial and personal affairs. All of this 
information is available for public inspection. However, the moment 
a license is granted, the licensee is permitted to file on a confidential 
basis reports relating to the manner in which he is discharging his 
stewardship. It is anomalous that an applicant attempting to secure 
a franchise to use a portion of the public domain for his personal 
gain, although subject to the obligation to use it in the public interest, 
must make all of his disclosures public information. Yet the moment 
he is granted the franchise some of the reports which he periodically 
makes as of the manner in which he is discharging the obligation 
are kept from the public. 

The present policy as to confidentiality impairs the bargaining 
ability of affiliates in their dealings with the networks. Each affiliate 
in negotiating with the networks knows only the terms of his own 
contract. The networks on the other hand know the terms of all 
contracts with their affiliates. The networks also have a great deal 
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of financial information about their affiliates which they acquire when 
they discuss with them the question of the card rate and other business 
matters. If the ban on disclosure of information filed with the Com- 
mission were removed so as to open for inspection the provisions of 
network-affiliation contracts and if provision were made for reporting 
on a public basis, information concerning availability of network 
programs, the number of programs carried by each station, and the 
method of compensation utilized, the stations would be in a much 
stronger position in bargaining with the networks because not all the 
information would be on one side. Interested persons would also be 
in @ position to ascertain whether the obligations as to nondiscrimi- 
nation were being fully carried out. 


(c) Restrictions applicable to stations. 


Thus far we have been discussing problems arising out of the duty 
of networks to make their program service available to stations. The 
obligation, however, is not all in one direction. A correlative duty 
exists on the part of television stations in those markets where the 
number of outlets is fewer than the number of networks. We have 
already adverted to the fact that a network is severely handicapped 
unless it has VHF outlets in at least the top 50 markets. The 
majority of these markets do not have four VHF outlets. While 
UHF outlets may someday be equal to VHF outlets if and when the 
number of UHF receivers substantially equals that of VHF-only sets, 
the fact remains that at the present time a UHF channel in an inter- 
mixed market is not the equivalent of a VHF channel. And any 
network which must rely for its outlets on such UHF channels is at a 
serious competitive disadvantage compared with networks which have 
VHF affiliates in those markets. 

Experience has shown that when stations have a free and untram- 
meled choice as to network affiliation, they will almost invariably 
choose NBC or CBS, the two dominant networks. In those inter- 
mixed cities where there are four or more VHF stations, this creates no 
problem for the other networks since such action does not deprive any 
network of an opportunity of airing its programs in that market. 
However, in intermixed markets with only 1, 2, or 3 VHF outlets, a 
different situation is presented. Here, the preference which outlets 
have for NBC and CBS affiliations results in the great bulk of the 
station’s time being devoted to NBC or CBS programs; ABC and 
DuMont occupy a secondary position on these stations. The non- 
availability of outlet time in 1- and 2-station communities severely 
curtails the opportunity of ABC and DuMont to compete for national 
accounts and tends to perpetuate the dominant positions which CBS 
and NBC occupy in this field. 

Licenses of VHF stations in intermixed markets containing fewer 
than four VHF stations enjoy a quasi-monopolistic position conferred 
upon them by the Government. The manner in which they exercise 
their choice as to network programs has an important bearing upon the 
number of networks that can have an opportunity to succeed. Net- 
work service is an important ingredient in television broadcasting as 
we know it today. The public interest is not served by having two 
dominant networks who by virtue of their dominance enjoy positions 
of enormous power in the industry. Affiliation with these two 
networks is so important that most stations live in fear lest they 
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lose their affiliation. Moreover the networks exert a tremendous 
influence in molding the tastes and views of the American people. 
The principal officers of the networks in New York are in a position 
to determine the type of programs that are presented or not presented 
in the various communities throughout the country. The public 
would be better protected if there were many networks performing 
this function in a vigorous manner rather than a mere handful. 

As long as television facilities remain scarce and as long as VHF 
stations in intermixed markets are free to exercise their choice of net- 
work source with no restrictions whatsoever, it is safe to say that the 
present situation where two networks dominate the scene is likely to 
continue for an extensive period of time. Some reasonable restriction 
on station choice as to network programs must be devised if we are to 
have the maximum utilization of television in the public interest. 
These restrictions, of course, will not guarantee that any particular 
network or networks can prosper. We have no way of knowing how 
many television networks the economy can support. The only 
function which the Government can perform is to remove artificial 
competitive restrictions so that the forces of economics and the 
ability of management will control. 

It is not possible to state in specific details just what particular 
remedies should be adopted in order to achieve this result. Further 
study is obviously needed. However, it is possible to outline in fairly 
definite form what these provisions should cover. In the first place, 
the Commission should undertake to enumerate those markets in the 
United States with fewer than four facilities of relatively equal desir- 
ability, whose availability are important for network operation. At 
the present time, a UHF facility in an intermixed market would 
obviously not be included as 1 of the 4. But if and when conversion 
should reach a high enough point, e. g., 85 or 90 percent, UHF sta- 
tions in such communities could then be included. The Commission 
should specify the particular percentage of conversion that would be 
required in order for UHF stations to be considered eligible for con- 
sideration as a relatively equal facility. 

Secondly, provision should be made that not more than a certain 
percentage of the station’s time in each of the segments of the broad- 
cast day as defined by the Commission ® may be made available to 
the two dominant networks, NBC and CBS, for the purpose of carry- 
ing their programs. Obviously, the exact Ean will vary depend- 
ing on whether the number of stations is 3, 2, or 1. Nor is there any 
suggestion that the time be divided equally. It is appropriate that 
some time be made available for all of the networks so that none of 
them is frozen out of a substantial number of markets. But com- 
petition should still be permitted to play its part in enabling one or 


more of the networks to attract as much business as possible within 
the formula. Equality should be earned and not arbitrarily imposed. 


The following percentage figures are suggested for illustrative 


purposes only. Where there is only one station, it should not be 
permitted to make available to NBC and CBS combined more than 
two-thirds of its time within each segment. Where there are two 


1§ The Commission’s chain broadcasting regulations divide the day into segmeats for option time purposes 
as follows: 8a.m. tol p.m.;1 p.m. to6p.m.;6p.m. toll p.m.;and 11p.m.to8 a.m. Whether the 
same divisions should be utilized for te above purposes or whether a different division of the broadcast 
day is required, should be carefully explored by the Commission. 
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stations, each one shall be restricted to no more than three-fourths 
of its time within each segment for NBC and CBS combined. Where 
there are three stations each one shall be restricted to no more than 
85 percent of its time for NBC and CBS combined. 

In order to make the plan work and in order to assure that time 
does not lie fallow, it would be reasonable to provide that where any 
time required under the above formula to be reserved from the 2 
dominant networks remains unused by the other networks for a given 
period of time, the station may then make such time available to the 
2 dominant networks. However, in order to preserve the opportunity 
for the other networks to utilize the time at a later date, any reserved 
time made available to NBC or CBS under the above exception 
must be subject to recapture on reasonable notice—e. g., 13 weeks— 
upon request of other networks. 

Thirdly, in order to make sure that the station retain latitude 
with respect to its programing, and in order to negate specifically any 
suggestion that the station is affirmatively required to carry a program 
which it does not desire to carry, the regulations should specifically 
provide that any time which the station is required to reserve from use 
by NBC and CBS and any time which the station may be required 
to recapture from NBC or CBS pursuant to the formula described 
above, need not actually be turned over to any particular network. 
The station should be entitled to refuse to turn such programs over to 
such networks for any reason whatsoever—other than as a result of 
a conspiracy with third persons—and should be free to carry any 
other type of program during that period except the programs of 
NBC or CBS. 

Throughout the above discussion the assumption has been made 
that there are only four networks. It is possible that other networks 
may arise in the future. If they do, the Commission can modify its 
formula so as to take care of the newcomer situation. The guiding 
principles will remain the same but the specific percentages will vary. 
The flexibility of the administrative process was created for the very 
purpose of taking care of this changing type of situation. 

It is recognized that the solutions recommended above operate in 
some measure to control the choice of programs which some licensees 
may make. But the law has consistently recognized that persons en- 
joying monopolistic position do not have the same freedom of choice 
in their business relationship as do other businessmen. The Associated 
Press case already referred to illustrates this point very vividly. If a 
newcomer were to enter the news-service field, he would be entirely 
free to pick and choose his customers and so long as no conspiracy were 
involved, he could reject customers’ applications for any arbitrary 
reason he chose to assert. In the case of AP, however, since such 


news service was found to be virtually indispensable to the success 
of a metropolitan daily, the Court held that its right to reject customers 


is severely limited. Having acquired a dominant position in the indus- 
try, AP had to pay the price of having its freedom of choice restricted 
so as to be compelled to make its service available to any eligible 
applicant on a nondiscriminatory basis. The same reasonable re stric- 
tions are applicable to those who occupy a dominant position in the 
television industry. 
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D. TIME OPTIONS 


There are two different kinds of time periods which are available 
for sale by the networks on behalf of their affiliates; option time and 
nonoption time. The name “option time” derives from the fact that 
time so denominated is subject to preemption by the network. The 
network attempts to secure options on the same periods of time on all 
of their affiliated stations. he advantage of options is that the net- 
work is able to aegotiate with advertisers for the purchase of a program 
secure in the knowledge that if the time bought is in option time the 
network can exercise its option, thus clearing the time for the program. 

The Commission’s Chain Broadcasting Regulations impose certain 
limitations on option time. First, no more than 3 hours ean be sub- 
ject to option time in each of the following time segments—8 a. m. to 
1 p.m.;1 p.m. to 6p. m.;6 p.m. to 11 p. m.; and 11 p. m. to 8 a. m. 
Second, the option cannot be exercised on less than 56 days’ notice, 
althought the station can voluntarily take the program on less than 
56 days’ notice. Third, the option cannot be used to oust a program 
of another network. With these exceptions the option can be exercised 
to remove any other type of program, commercial or sustaining, no 
matter how long that program may have been carried over the 
station in that particular period of time. 

The network is free under the Commission’s regulations to negotiate 
with its affiliates to carry programs during nonoption time. The 
network cannot by exercising a unilateral option compel the station 
to carry such programs and it cannot compel the station to cancel any 
program that is being carried in such nonoption time. But the station 
is free to take such programs. Indeed since local and national spot 
business is quite commonly sold with the right of either party to 
cancel before the termination of the contract, the station is free in 
such instances to cancel a commercial program in order to carry a 
network program oftered to it in nonoption time, 

Cancellation privileges are quite different for network programs as 
compared to nonnetwork programs. The Commission’s Chain Broad- 
casting Regulations provide that the station must retain the right: 
(1) to reject network programs which the station reasonably believes 
to be unsatisfactory or unsuitable, (2) to cancel a network program 
which in its opinion is contrary to the public interest, and (3) to 
substitute a program of outstanding local or national importance for 
a network program. Aside from these limited cancellation privileges, 
the affiliates possess no cancellation rights, or virtually none, as to 
network commercial programs which are carried in option time. 
The stations are obligated to carry the programs for the entire period 
that they are carried by the network itself. 

Cancellation practices seem to vary so far as network programs in 
nonoption time are concerned. In some cases the station’s obligation 
is to carry the program for as long as the program is on the network. 
In other cases the station has the right to terminate only at the end 
of rather extended periods. 

The significance of time clearances and cancellation provisions 
cannot be minimized. It is believed that they create an artificial and 
competitive advantage for the networks which helps to explain the 
dominant position they occupy in the industry. 
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The importance of networks for television operations is that a high 
percentage of the popular programs are supplied by the networks. 
Audience is built by popular programs and audience is what television 
stations sell. Popular programs also come from nonnetwork sources. 
Mention has already been made of the fact that production of films 
designed for television is becoming an important factor in the tele- 
vision industry. The economic wherewithal to support these programs 
is primarily national spot business. However, as a result largely of 
present network practices the bulk of national and regional advertisers’ 
budgets which support programs go to build network rather than 
nonnetwork programs. 

The reason for this can be traced back in large measure to option 
time. When the licensee of a television station or national spot repre- 
sentative competes with the networks for the business of national ad- 
vertisers, he must advise the advertiser that any program he may 
sponsor in option time can be moved on 56 days’ or less notice. The 
effectiveness of programs from a sales point of view is continuity. 
The full effect of a program in stimulating sales is in many instances 
not reached for weeks or even months. Hence a national advertiser 
has no incentive to invest much money in a program that is carried 
at a time which is subject to network preemption. The station or spot 
representative thus finds that his efforts to secure national advertiser 
sponsorship of programs is effectively thwarted so far as time on net- 
work affiliates subject to option is concerned. And option time con- 
stitutes a good part of the program day and much of the desirable 
hours thereof. 

Even in nonoption time the station or national spot representative 
is at a serious disadvantage as against the network. When time is 
sold to an advertiser on a national spot. basis, the sales contract quite 
generally provides for cancellation by either the station or the adver- 
tiser before the end of the term. When the advertiser deals with the 
network, he knows that the station has very limited or no cancellation 
privilege. In other words, the network can assure the advertiser that 
there is very little likelihood that individual stations will cancel his 
program ‘so long as the program is on the network. If on the other 
hand, the advertiser buys time on network-affiliated stations on a 
spot basis, his program can be canceled out by any station. A d if 
enough stations cancel out, the effectiveness on a national scale of the 
entire program may be adversely affected. Because of this factor a 
major part of national spot business is confined to spot announce- 
ments. 

In view of the foregoing it is not difficult to see why the networks 
are today the principal source of popular programing and why affilia- 
tion with a network is so important for stations. If a station is affili- 
ated with a network, it has the assurance of a steady source of good 
programs that are appealing to the public. 

A good network affiliation is the difference between financial success 
and deficit operation for most stations. Affiliated stations cannot 
afford to run the risk of losing their affiliations. Only those relatively 
few licensees who own stations in large cities where the total number of 
stations in that city is fewer than the existing networks approach 
anywhere near equality in bargaining position with the networks. 
And even those few lose their position as more stations are authorized. 
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We thus have a most anomalous situation. The Commission is 
enjoined by dictates of public interest to provide as many outlets per 
community as is technically possible in order to promote competition - 
and diversification of viewpoint. Yet this very act of multiplying 
stations increases the supply of potential affiliates and thus reduces 
the bargaining power of each station in its dealings with the network. 
The very act which promotes diversification of viewpoint at the local 
level by increasing the number of stations also accentuates their de- 
pendence on the networks. 

The solution to the problem is to remove the subordination of 
stations to networks by expanding program sources. For as long as 
the networks remain the principal source of good programing material, 
the stations are bound to occupy a subordinate position with respect to 
them and there cannot be equal bargaining between them. There is 
no disposition to eliminate the networks or to curtail their legitimate 
functions. They play an extremely important function in our system 
of broadcasting. Nevertheless, it cannot be gainsaid that we would 
have a healthier situation if some means could be devised whereby the 
sources of good programing could be expanded so that the dependence 
which television stations now have on the networks could be 
mitigated. 

The source to look to for additional programing material is national 
and regional advertising revenue channeled through national spot 
business. A very large part of such business has been limited to spot 
announcements since national spot programs can be displaced on short 
notice. If the national spot advertiser could be assured that once his 
program was placed on a station it could not be displaced to make way 
for a network program, it is entirely possible that more time, money, 
and effort would be expended by national advertisers in developing 
good programs that would be available on a national spot basis. It 
may be that the network form of program presentation is so superior 
from an advertiser’s point of view that these advertisers would prefer 
to continue to devote their advertising budgets to sponsoring programs 
over networks and not substantially increase program sponsorship on 
a national spot basis. However, there is no way of knowing whether 
this is so unless all artificial restrictions are removed. And the 
advantages of creating new program sources are so great that every 
reasonable effort should be resorted to which can make the objective 
come true. The function of the Government should not be to aid 
one form of doing business at the expense of another. It is the 
function of the Government to see to it that there are no artificial 
restrictions on one group and artificial advantages favoring another. 
Present time-clearance arrangements do give an artificial advantage 
to the network. 

If the vulnerability of national spot business were removed and if 
time availability for such national spot business could be made as 
firm as it is now for advertisers using the networks, an incentive would 
be created for advertisers, the advertising agencies, the national spot 
representatives, the producers of film for television and others to 
develop good programs for presentation on a national spot basis as 
well as for network purposes. If that should occur, the sources of 
good program material would become much more diversified and sta- 
tions could be relieved in great part of the present dependence on the 
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national networks. The bargaining position of all stations would be 
increased if there were for example a score of sources of good program- 
ing rather than merely 3 or 4. Moreover, if such program sources 
succeeded in building popular shows, the time periods adjacent to such 
programs would be as valuable for sales purposes as is time presently 
adjacent to popular network programs. 

fn order to make this objective possible, the option-time rule should 
be modified or abolished. It is difficult to see any justification for 
permitting a network option to oust the program of a national spot 
advertiser. The Commission’s rules and regulations provide that 
the option of one network cannot be utilized to oust the programs 
of another network, but may oust any other type of program. We 
fail to see why there is such solicitude for the advertiser who places 
his programs over a network as against the advertiser who places 
the same program on a national spot basis. It is perfectly clear 
why the Commission felt it necessary to provide that the option 
of one network should not be permitted to displace the programs 
of another network. Otherwise one network could enjoy a 
competitive advantage over another. But it is difficult to see why 
the network should be given this advantage over the national spot 
representative or the film company furnishing programs to television 
stations. The national spot representative or film company having 
competed with the network for the business of a national advertiser 
and having prevailed, should not find this successful effort thwarted 
by the device of the network exercising its option and displacing 
the program. 

The discrimination inherent in the ability of the network to displace 
national spot programs is twofold. First, it gives to the networks an 
important competitive advantage as against the national spot repre- 
sentatives in their endeavor to sell time to advertisers. Secondly, it 
gives to the advertiser who uses networks for his programs a superior 
protection as against the advertiser who desires to place his programs 
on a national spot basis. No reason exists for permitting this dis- 
crimination to continue. Therefore, as a minimum, options, if they 
are to be permitted at all, should be modified so as to provide that a 
network option should not be permitted to oust a national spot pro- 
gram any more than it is able to oust the program of another network. 

However, serious doubt exists as to whether network options should 
be permitted at all. On analysis, network options have many of the 
objectionable features of block-booking which was condemned by the 
Supreme Court in United States v. Paramount Pictures, Inc., 334 U.S. 
131. It is an even more virulent practice than block-booking for 
not only does it commit the station in advance to take a whole block 
of programing, but it is a combination or arrangement between the 
networks and their affiliates to oust the programs of important com- 
petitors in order to honor the option. 

In reason and logic there is no basis for saying that an advertiser 
who uses one form of television advertising, e. g., network, should 
be given an advantage over another one, e. g., national spot. The 
former cannot be displaced by the exercise of an option; the latter 
can. There may be good reason why a station licensee should desire 
to retain a right of cancellation in order to preserve flexibility in his 
programing structure. However, retaining the flexibility for himself 
is one thing. To permit a third person to compel him to cancel 
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whether he chooses to do so or not is an entirely different matter. 
The responsibility should be that of the licensee and the licensee 
alone. An advertiser whether he be a local, regional, or national 
advertiser should be free to buy time on a station secure in the knowl- 
edge that his program will continue to be carried on the station at 
the appointed hour unless and until the station licensee decides pur- 
suant to a contract that a change should be made. That decision 
should not be delegated to a company supplying programs for a group 
of stations out of New York whose decision cannot possibly be related 
to the local needs of any of its affiliates. 

The networks may argue that the existence of the option is neces- 
sary for the survival of the network. There are two answers to this 
contention. In the first place, this is like the ery of “Wolf, Wolf” of 
the fable. Once before the networks argued vehemently and earnestly 
that network operations would be hopelessly crippled if the Com- 
mission’s Chain Broadcasting Regulations were permitted to go into 
effect. The regulations did go into effect, and the networks survived; 
indeed they have prospered under the regulations. Moreover, the 
networks already are engaged in syndicating many of their programs 
on a film basis. Apparently they have been successful in this effort 
without the benefit of option time. 

The second answer is that the Government is not justified in giving 
one segment of the industry a competitive advantage over other seg- 
ments. If the networks are able to produce better programs they will 
prosper because advertisers will seek to utilize their facilities and sta- 
tions will be anxious to affiliate with them. If the programs are not 
that good, the Government should not step in to help them. 

It cannot be gainsaid, for example, that the business of the national 
spot representatives would be materially aided if they were per- 
mitted to use option time to move established network programs. 
No one would seriously urge such an innovation. The networks 
should no more be insulated against competition than should the 
other elements of the industry. 

Under the American system of broadcasting free competition 
among the component parts of the industry has been provided for 
on the theory that only by maximum competition will the best 
results be forthcoming. No suggestion has been made nor is there 
any basis for concluding that the networks, like the railroads, airlines, 
and other public utilities, are so essential to the national welfare 
that their success should be guaranteed by the Government by insu- 
lating them from the normal forces of competition. If that occasion 
should ever arise, a much more detailed regulation of the networks 
would be required. For it is the tradition in our system of govern- 
ment that no protected monopoly situation is permitted unless 
accompanied by detailed public regulation as to rates, practices, 
earnings, and other business practices. 

One of the basic defects of the option-time system is that it results 
in giving to the networks an inordinate amount of control over broad- 
cast time the country over. The Commission grants licenses to 
individuals or companies because it finds that they are qualified to 
operate stations in their communities in the public interest. These 
licensees invest money to build stations. When they affiliate with 
the networks, they must as a matter of practice give options to the 
networks for a substantial portion of their broadcast time. If such 
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time is not sold, the stations suffer the losses. If the time is sold, the 
networks secure a large part of the proceeds. Moreover, the exercise 
of the options enables networks to impose their judgment on the 
licensees concerning the programs they will carry. The Commission 
has limited ownership of stations by networks in order to preserve 
competition and to minimize the networks’ dominance. However, 
such objectives are largely defeated by permitting the networks to 
have option time. For, through the device of exercising options, the 
networks can control what is seen and heard over most of the stations 
of the United States for a good portion of the broadcast day. By 
eliminating options the networks will have to sell stations the idea of 
carrying particular programs and will have to do their selling job in 
competition with all other suppliers of programs. With option time, 
compulsion and not competition can compel the stations to take many 
network programs. 

In addition to changing the option time rule, some modifications 
seem to be required with respect to the provisions governing the right 
of stations to cancel advertising contracts before the termination date. 
We have already adverted to the fact that while it is quite common for 
stations to reserve the right to cancel nonnetwork advertising contracts 
before their termination date, time made available to the networks is 
either not subject to cancellation at all by the station or when a 
cancellation right does exist, it can be exercised only at fairly infre- 
quent intervals. This disparity in cancellation practices can give an 
important competitive advantage to the networks in soliciting business 
from advertisers. The networks can assure the advertiser that there 
is little or no likelihood that the stations will cancel network programs. 
However, if the same advertiser decides to buy time on a national 
spot basis, he cannot receive the same assurance. ‘There is no reason 
why the station licensee should not make his own decision as to just 
what nght of cancellation he chooses to have. But likewise there 
would appear to be no reason why he should be permitted to favor one 
competitor as against another with respect to his right of cancellation. 
Consideration should be given to a proposal that the station should 
not discriminate as between advertisers with respect to the right to 
cancel programs. In other words, if a licensee sells time to a national 
spot account on a 28-day cancellation basis, his sale of time to the 
networks should also be on the same basis. If, on the other hand, he 
sells time to the network with no right of cancellation prior to the 
expiration of the term thereof, he should be compelled to sell time to 
national spot advertisers on the same basis. In that way both the 
networks and the national spot advertisers could compete on the 
same terms. 


E. NETWORKS ACTING AS NATIONAL SPOT REPRESENTATIVES 


The networks not only attempt to sell network programs to national 
advertisers but since each of the networks also owns stations they are 
interested in national spot business on their own stations. ‘The net- 
works act as their own national sales representatives in whole or in 
part for the purpose of securing national spot business for the stations 
owned by them. In addition, CBS and NBC also act as national spot 
representatives for some of their affiliates. 
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The propriety of this practice was investigated by the Commission 
in connection with a complaint filed in 1947 by the National Associa- 
tion of Radio Station Representatives. ‘The Commission held lengthy 
hearings on the subject in 1948 and briefs were filed by interested 
parties in 1949. No formal report was ever issued by the Commission. 
In July 1950 the Commission issued a statement in which it stated that 
the practice of networks representing their affiliates in the sale of time 
for national spot business did not violate existing Chain Broadcasting 
Regulations. The Commission left open the question as to whether the 
practice was otherwise against the public interest and whether the 
Commission should adopt rules and regulations to abolish or limit the 
practice. No further action has been taken by the Commission with 

respect to this matter. 

The national spot representatives and networks are competitors for 
the advertising business of the national advertisers.. The revenue 
which the national advertisers bring to the television business is what 
makes possible the popular programs which are available to the public. 
Because of the option time arrangements and because of the historical 
development of networks most of the popular programs which are 
sponsored by national advertisers appear on a network basis rather 
than on a national spot basis. Any measure that results in increasing 
the amount of national advertising revenue that flows into producing 
programs on a national spot basis increases the sources of good pro- 
graming and reduces the dependence which the affiliates have on the 
networks. 

Upon analysis, it would appear to be difficult to justify the practice 
of NBC and CBS acting as national spot representatives for the sta- 
tions affiliated with them. The national advertiser trying to make 
up his mind whether to place his program on a network or national- 
spot basis finds himself faced in many markets with a single organiza- 
tion that is promoting the network’s interest and at the same time is 
attempting to sell his program on a national spot basis. The amount 
of revenue which the network derives from its network business is 
many times greater than the revenue which it receives from acting as 
national spot representative. While the respective sales departments 
of the networks which deal with network sales and with national spot 
sales may be separate, the fact remains that all of these departments 
are under the supervision of the operating head of the entire company 
whose responsibility to the stockholders and directors of the company 
is to insure that the operation of the organization results in a maxi- 
mum return to the company. It is difficult to believe that the net- 
works can seriously urge that in the long run they are able to pursue 
national spot business as vigorously as do the national spot representa- 
tives who have no conflict of interest on this score. 

National spot representatives find themselves at a serious dis- 
advantage in competing with the networks for national spot business. 
When an advertiser buys time on a national spot basis, he has no 
assurance that his program will not be moved upon the exercise of 
a network option or upon the network placing a network program in 
nonoption time. When the advertiser deals with the network as the 
national spot representative, he knows that the organization which is 
attempting to sell him a national spot program is the same organiza- 
tion which determines the composition of network programs and the 
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hour at which they will be aired. While in many instances the net- 
work may have no flexibility as to the hour at which a network pro- 
gram is to be aired, in many other cases it does have such a choice. 
Whether the power is ever used or not, the fact remains that adver- 
tisers know that the network in selling time for network programs 
are in a position at least whete several alternatives are available to 
protect the time which has been sold to national advertisers on a 
national spot basis over stations represented by the network. The 
national spot representative has no such leeway—and the advertiser 
knows that too. 

The argument is made that stations using networks es national 
spot representatives do not suffer financially thereby. This may be 
true. The fact is, however, that stations which are affiliated with 
either CBS or NBC already have a substantial advantage to begin with 
when it comes to attracting national spot business. They have the 
desirable adjacencies which the national advertisers are anxious to 
purchase. Moreover there is no denying that NBC and CBS may be 
very effective in securing national spot business for their clients; their 
dominant position in the industry gives them a healthy headstart. 
Association with the dominant forces in an industry frequently results 
in substantial financial gain for the participants. In the motion- 
picture industry, for example, the theaters which had advantageous 
relations with the dominant distributors did very well financially. 
Such gain, however, tends to be enjoyed at the expense of independent 
elements in the industry. 

There may be some justification in NBC and CBS acting as national 
sales representatives for some of their affiliates but on the basis of the 
data thus far available such conclusion does not appear to be war- 
ranted. The practice effectively denies to national advertisers in 
many markets any opportunity of dealing with two vigorous com- 
petitors each seeking business for his medium—network or national 
spot—and limits the advertisers’ choice to one organization repre- 
senting both media. Moreover, the practice places national spot 
representatives at a serious competitive disadvantage in their 
solicitation of national spot business. Finally, the practice plays 
a role in subordinating the function of national spot business as a 
potential supporter of. good progratrs, thus impeding the develop- 

ment of more sources of good programing—a development that is im- 
portant if television stations are to be relieved of their dependence on 
network affiliation.’ 


F. OTHER NETWORK PROBLEMS 


In addition to the problems discussed above, there are many other 
aspects of the network situation which require attention. However, 
due to limitations of time they have not received the same detailed 
consideration that has been given to the other matters discussed 





19 Another aspect of the problem deserves consideration by the Commission. As is pointed out later in 
this memorandum, network affiliation contracts may not exceed 2 years in length. There is no specific 
provision in the Commission’s regulations governing the duration of contracts providing for national spot 
representation. Since a network is unlikely to transfer its affiliation to Station B while it remains the 
national spot representative of Station A, and since a station is unlikely to affiliate with Network D 
while it is represented by Network C for national spot business, the signing by a network and a station of 
a representation contract of longer duration than 2 years may be a de facto commitment to have the 
affiliation contract run for the same period. The Commission should look into the matter to determine 
whether this device is being used to circumvent the 2-year limitation on affiliation contracts contained 
in its regulations. 
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above. The basic elements of these problems are clear and a brief 
discussion of them is set forth below. 


1. Coazial cable and microwave charges 


The complaint is made that the charges which the telephone com- 
pany makes for transmitting network television programs over its 
coaxial cable or microwave relay system and for local connection pur- 
poses are so high that stations located in many areas of the country 
are effectively denied the opportunity of carrying network programs. 
The point is made that even if such stations were otherwise able to 
receive network programs, the costs of bringing the programs live from 
the nearest interconnection point are so high as to be prohibitive for 
many stations. The prospect of even higher rates for color programs 
complicate the problem even more for the future. We are aware of 
the fact that the telephone company only recently on its own accord 
adjusted some of the charges relating to the use of its intercity facilities 
for television purposes and has recently made suggestions to the 
Commission for a cheaper form of service for sparsely settled areas. 
We also realize that the telephone company is engaged in the business 
of providing many kinds of communications services and that each 
segment of the industry must carry its own load. To permit one part 
of the communications industry to enjoy unreasonably low charges 
would mean that the other communications users are in effect subsidiz- 
ing such favored customers. On the other hand, we are also aware of 
the fact that it has been a long time since the Commission has given 
consideration in a formal proceeding to the rates of the telephone 
company affecting broadcast operations. The Commission’s aware- 
ness of a portion of the problem is shown in the pending proposals 
relating to private operation of relay facilities. The proceeding is 
important but it is no substitute for the more formal rate proceeding 
referred to. 

The Commission should undertake at the earliest practicable date 
an examination of the reasonableness of the telephone company 
charges relating to broadcast operations and of the proposals for 
cheaper services to sparsely settled areas. The matter is important 
because if these charges can be reduced without placing an unfair 
burden upon other communications users, the availability of network 
programs could be expanded throughout the country, particularly in 
the communities distant from interconnection points which are most 
in need of such program service. 

2. Ownership of AM and TV networks by same organization 

At the present time, 3 of the TV networks are owned by organi- 
zations which also own AM networks; only DuMont of the 4 networks 
has no AM counterpart. It will be recalled that at the time of the 
chain broadcasting investigation NBC owned two AM networks, 
the Red and the Blue networks. The Commission found that the Blue 
was used as a buffer to protect the Red against competition and 
operated as an undesirable restraint on competition. Accordingly, 
NBC was required to divest itself of one network. There is a po- 
tentiality of the same thing happening in television. On the other 
hand, it may be too early to consider ordering a separation of AM 
and TV network operations. The Commission should give continuing 
consideration to this matter. 
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3. Ownership of stations by the networks 


At the present time each of the networks is permitted to own 5 
VHF and 2 UHF television stations. ‘In the Chain Broadcasting 
Report the Commission stated that if it were treating with the subject 
as an original matter it might well reach the conclusion that networks 
should not be permitted to own any stations. However, considering 
the fact that the Commission had permitted the networks to acquire 
their stations and also considering the fact that ownership of stations in 
certain areas is useful for origination of programs, program experi- 
mentation, etc., the Commission determined that it would not require 
the divestment of all station ownership by the networks. Certain 
limitations were imposed on network ownership of stations in par- 
ticular markets. 

There can be no doubt that the ownership of stations by networks 
does limit competitition, for in those markets no other person has any 
opportunity to compete for the network’s affiliation. However, the 
networks insist that ownership of stations is essential because the in- 
come from station operation furnishes the economic wherewithal to 
support the network which does not make money. The difficulty 
with this argument is twofold. In the first place, CBS owns only 3 
television stations—and has owned minority interests in 2 additional 
stations—and yet has managed to do very well in the television 
business. In the second place, the argument inevitably leads to the 
question as to how large a return the networks should be allowed to 
earn in this business. If the networks are correct in insisting that 
ownership of stations is essential in order to support the operation of 
networks, there is no substitute for injecting the Government into the 
role of specifying the rate of return the networks are entitled to earn. 
We believe that this is not the basis upon which network ownership of 
stations should be considered. Ownership of stations in talent centers 
like New York, Chicago, and Los Angeles has historical justification. 
Most careful consideration should be given as to whether the owner- 
ship of additional television stations by the networks is justifiable 


4. Multiple ownership of stations by nonnetworks 

The Commission’s rules impose the same limitation on nonnetwork 
multiple owners as in the case of networks—5 VHF and 2 UHF 
stations. The ownership of a large number of stations by a single 
group has many restrictive effects. Single stations find themselves 
at a substantial disadvantage in competing with the multiple owner 
of a group of stations possessing superior economic power. In com- 
peting for network affiliations, this disadvantage is most marked. 
The multiple owner tends to affiliate with the same network in each 
market. Thus there is one group of stations owned by the same 
organization that is able consistently to secure CBS affiliations. 
Another multiple owner is able to secure NBC affiliations. It is 
apparent that the superior bargaining position which such multiple 
owners possess makes competition by a single station owner for an 
NBC or CBS affiliation a pretty meaningless game. The multiple 
ownership of stations by these groups does not even have the justifi- 
cation found in the case of the networks owning more than one 
station. In the latter case such ownership is valuable as training 
ground for the development and presentation of programs which are 


then made available to affiliated stations throughout the country. 
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No such comparable service is performed by other multiple owners. 
Serious consideration should be given by the Commission to a 
reexamination of its policy’ with respect to ownership of stations 
so as to determine whether 3 television stations are the maximum 
which any 1 group should be permitted to own. In addition, a careful 
study should be undertaken as to whether multiple owners have 
abused the power inherent in the ownership of multiple stations by 
securing desirable affiliations by methods which constitute violations 
of the antitrust laws. 


5. Duration of network contracts 

The present regulations of the Commission permit a maximum of 
2 years for network affiliation contracts—although the license period 
is 3 years. It is quite common for the networks to use a form of 
contract which binds the affiliate for the maximum period but which 


permits the network to cancel before the end of the term. It is 
difficult to see how such lack of mutuality can be justified, 


G. PROCEDURE FOR IMPLEMENTING RECOMMENDATIONS 


In the preceding portions of this memorandum we have examined 
many aspects of the relationships between television stations and the 
television networks and have attempted to suggest some solutions for 
some of the problems which exist in the field. We now turn to a 
consideration of what procedure should be adopted to implement 
these suggestions. 

At the outset, consideration has been given to whether additional 
le_islation is required. It is our present opinion that legislation is 
not needed since the agencies of the Government have ample authority 
under present statutes to deal with the problems. So far as the 
Commission is concerned, it is specifically authorized “to make 
special regulations applicable to radio stations engaged in chain 
broadcasting.” (See sec. 303 (i) of the Communications Act.) 
Further, section 303 (g) empowers the Commission to “encourage 
the larger and more effective use of radio in the public interest.” 
In addition, section 303 (r) confers on it authority to make such 
rules and regulations as may be necessary to carry out the provisions 
of the Communications Act. One of the stated purposes of the act 
is to preserve free competition and to remove artificial restrictions on 
competition in the field of communications (cf. sec. 313 of the Com- 
munications Act; see Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U. S. 134; Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470). 

The Supreme Court has made it crystal clear that the Commission’s 
authority in this field is extensive and far reaching. In upholding 
the Commission’s authority to promulgate the Chain Broadcasting 
Regulations, the Supreme Court said (National Broadcasting Co 
United States, 319 U.S. 190, 218-219): 

True enough, the Act does not explicity say that the Commission shall have 
power to deal with network practices found inimical to the public interest. But 
Congress was acting in a field of regulation which was both new and dynamic. 
“Congress moved under the spur of a widespread fear that in the absence of gov- 
ernmental control the public interest might be subordinated to monopolistic 
domination in the broadcasting field’ (Federal Communications Commission v. 


Pottsville Broadcasting Co., 309 U. 8. 134, 137). In the context of the developing 
problems to which it was "directed, the Act gave the Commission not niggardly 
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but expansive powers. It was given a comprehensive mandate to ‘encourage 
the larger and more effective use of radio in the public interest,’’ if need be, by 
making “‘special regulatio s applicable to radio stations engaged in chain broad- 
casting.” 

Moreover, the Commission’s authority to proceed against network 
practices which prevent the fullest utilization of radio in the public 
interest was confirmed by the Court whether or not such practices 
are, in addition, violations of the antitrust laws. Idem at pages 223-224; 
see also Mansfield Journal Co. v. Federal Communications Commission, 
180 F. (2d) 28. 

In addition to the Commission, the Department of Justice has 
broad authority in this field. The broadcasting industry is not like 
the railroads and other industries which are exempted from the opera- 
tion of the antitrust laws. On the contrary section 313 of the Com- 
munications Act explicitly makes the antitrust laws applicable to 
broadcasting. Many of the practices which have been described in 
this memorandum may very well constitute restraints of trade within 
the meaning of the antitrust laws—see United States v. Paramount 
Pictures, Inc., 334 U. S. 131; Associated Press Inc, v. United States, 
326 U.S. 1; Lorain Journal Co. v. United States, 342 U.S. 143. 

In view of the fact that ample authority already exists under exist- 
ing law to deal with the subject, we believe that the matter should 
be referred to the Federal Communications Commission and Depart- 
ment of Justice for appropriate action. This conclusion is reenforced 
by the fact that the implementation of the solutions suggested here 
requires large trained staffs. Both the Commission and the Depart- 
ment of Justice have such staffs which are accustomed to dealing with 
these problems. The Senate Committee on Interstate and Foreign 
Commerce does not have such facilities. 

In referring the matter to the Commission the committee is mindful 
of the fact that the Commission has been declaring for years that the 
network situation requires attention, but no action has been forth- 
coming from the Commission on this score. No doubt inaction has 
been due for the most part to the fact that the Commission has been 
unable to secure sufficient appropriations to finance a large-scale 
investigation of the matter. But there can be no doubt that inaction 
is also due to the fact that most of the pressures on the Commission 
are for action on applications. As a result the Commission becomes 
so engrossed in the day-to-day activities of processing applications 
that it has no time for the regulatory problems of a continuing nature. 

The time has come when the Commission should no longer postpone 
action on this matter. Much of the truly hard work and commendable 
industry on the Commission’s part which has gone into processing of 
television applications and getting stations on the air can very well be 
dissipated if the present situation is permitted to continue—a situation 
where many stations cannot continue in operation largely because 
they are unable to obtain network service and where those who have 
secured network affiliations are in constant fear that the networks may 
decide to change affiliates. 'The Commission should have concern for 
what comes out of its feverish application-processing activity. It 
must be induced and aided to address itself to the regulatory job 
described here. 

In order to get matters started, it is recommended that a report 
describing the situation and setting forth appropriate recommenda- 
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tions be published by the committee and transmitted to the Com- 
mission with instructions that it study the matter and report back 
within 6 months as follows: 

1. Does the Commission agree with the facts and matters set 
forth in the report? If not, please indicate any corrections or 
additions that should be made. 

2. Does the Commission agree that it has authority under 
present statutes to carry out the recommendations set forth in 
the report? If so, please state what measures have already been 
taken to carry out these recommendations. Also. please furnish 
a detailed schedule showing specifically what further steps are 
planned for the future. 

3. If the Commission believes that it does not have sufficient 
authority to deal with the matter, please submit specific recom- 
mendations as to what legislation should be adopted to deal with 
the matter. — 

Interim reports at 60-day intervals should be required so as to keep 
the committee advised of developments. 

It is also recommended that a copy of the report should be sent to the 
Department of Justice. We are aware of the fact that the Department 
of Justice has taken a role subordinate to that of the Commission in 
dealing with problems relating to restraint of trade and monopoly in 
the broadcasting field. At the time the Commission adopted its 
Chain Broadcasting Report the Department of Justice brought an anti- 
trust suit against NBC and CBS but dropped it when the Supreme 
Court sustained the validity of the Chain Broadcasting Regulations. 
However, the fact remains that the Department of Justice has an 
independent responsibility with regard to the enforcement of the 
antitrust laws in the broadcasting field, and the Department cannot 
assume that the Commission is taking all necessary and appropriate 
action. Quite the opposite conclusion might well be drawn. As has 
been shown, the Chain Broadcasting Regulations were adopted by the 
Commission in 1941 and have been carried forward virtually verbatim 
since that date. This has been done despite the fact that at the end 
of 1941—the year in which the regulations were first adopted—there 
was but one standard broadcasting service with only 887 stations in 
operation. Today there are 2,616 AM stations, 559 FM stations 
and 411 television stations in operation. Yet no reexamination has 
been made to determine whether the state of facts which made the 
1941 brand of regulations appear desirable are still in existence today. 
No reexamination has taken place despite the fact that since the 
regulations were adopted there have been several landmark cases by 
the Supreme Court defining the authority of the Government in the 
field—e. g. National Broadcasting Co. v. United States, 319 U.S. 190; 
Associated Press Inc. v. United States, 326 U.S. 1; Paramount Pictures 
Ine. v. United States, 334 U.S. 131; Lorain Journal v. United States, 
342 U.S. 143. 

It is recommended that the Department of Justice be requested to 
study the report and to report back to the committee whether there 
are any corrections or additions that it cares to make in the report. 
The Department’s views should also be solicited on’ the question 
whether more effective regulation and promotion of free competition 
would result if the Chain Broadcasting Regulations as presently 
written were abolished and the networks were held to the standards 
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of accountability as defined by the courts in applying the antitrust 
laws. Finally, the Department of Justice should be requested to 
determine whether proceedings under the antitrust laws are warranted. 


Ill. Concivuston 


It is not mere accident or sheer coincidence which has led to the 
joining together into 1 study of 2 such apparently different subjects 
as UHF and network-affiliate relationships. They are both facets of 
a common problem—(1) how to provide for the maximum number of 
television stations so that all the people of the United States may enjoy 
television service and so that the various communities will have an 
opportunity of having their own television stations to serve as media 
of local self-expression; and (2) how to insure that public taste and 
opinion may be molded by being exposed to a multitude of programs 
and viewpoints coming to it from many stations and owned by as 
many different groups as possible, each one bringing its own indi- 
vidualistic approach to the task of programing stations in the public 
interest. 

Our study has revealed that great danger exists that these objectives 
may be frustrated. The UHF portion of the band shows alarming 
signs of going the way of failure upon which FM preceded it. If 
UHF fails, 70 out of 82 channels assigned to television may be wiped 
out. If UHF fails, 1,319 out of a total of 1,875 commercial assign- 
ments made by the Commission’s rules and regulations may be can- 
celed out and many communities will be deprived of their only outlets 
and many more will be restricted to but 1 or 2. If UHF fails, all 
hope for the creation of additional healthy networks must be largely 
abandoned and we must resign ourselves to the real possibility that 
two networks will continue to dominate the field. Finally if UHF 
fails, 169 of the 252 assignments which have been reserved for edu- 
cational use may be erased, thus crippling prospects for the use of 
television as a medium of public education. 

The prospects are equally alarming on the network-affiliate phase of 
the problem. <A network affiliation is vitally important for a television 
station. At the present time a good network affiliation is a powerful 
assist toward profitable operation. On the other hand, operation at 
the present time without network programs requires for most stations 
the ability to finance large deficits for an extensive period. ‘This 
dependence upon networks derives in large part from existing practices 
which make it extremely difficult for any group other than the net- 
works to be able to produce a sufficient number of popular programs 
to support profitable operation by stations operating on a nonnetwork 
basis. If a television station licensee hopes to secure enough popular 
programs for profitable operation, he has little choice at the present 
time but to look to his network affiliation. Next to his license it is his 
most valuable possession. It is this dependence of station licensees 
upon network affiliations which underlies the dominant position which 
the networks occupy in the television broadcasting field. There are 
411 television stations operating throughout the country. However, 
because so many of these stations are dependent upon networks for 
their success, and because the networks through their option time 
power can compel stations to broadcast network programs, the real 
seat of power is in the principal officers of 2 or 3 or at the most 
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4 network organizations located in New York who have the power 
to determine what is seen and heard in most homes in the United 
States during a large part of the broadcast day. 

Television is probably the most important medium thus far devel- 
oped for bringing entertainment, news, education, and opinion to the 
American people. It is imperative that the persons who own these 
stations have unfettered freedom in presenting programs in their own 
individualistic way of meeting their obligation to operate in the public 
interest. The Constitution and the Communications Act of 1934 
specifically forbid the Government to exercise any power of censorship 
over broadcast operations. The Government has denied to itself the 
power of censorship in the interest of promoting the fullest and freest 
self-expression by broadcast licensees. It would be ironic if by 
Government sanctioning of scarcity of channels and restrictive net- 
work practices these worthwhile objectives were to be largely frus- 
trated by lodging in the networks inordinate control of television 
broadcasting. 

There is no intention to minimize the importance which networks 
represent in the American system of broadcasting nor to overlook the 
most substantial contributions to the broadcasting art which have been 
made by the networks. It is only fair to say that radio and television 
would be far poorer and less exciting media if it were not for the 
important role played by network broadcasting. Nevertheless, many 
of the benefits may be lost if the very success of networks results in 
the subordination of station licensees to the network organizations. 
There is too much evidence that this situation already exists or may 
soon exist to sanction complacency. The purpose of this study is to 
devise measures which retain the benefits of networks while reducing 
the dependence of stations upon their network affiliations, 

The problem is serious and warrants the most earnest consideration 
by the Congress and the agencies of Government. We are not so vain 
as to believe that the measures set forth in this memorandum are a 
complete answer to the problem. It is believed, however, that the 
measures are a good starting point in an endeavor to find a. solution. 
The solution we suggest here is to devise means of increasing the num- 
ber of television stations in the various communities through a rein- 
vigoration of UHF operations and to promote full, free, and individual- 
istic self-expression of television station licensees by mitigating the 
economic dependence of station licensees upon a few network organi- 
zations. The objective is vital. The price of failure as a result of 
inaction would be enormous. 

Respectfully submitted. 

Harry M. Puiorxtn. 





APPENDIX 


Fesrvuary 1, 1955. 
Hon. Grorazr C. McConnavuGuHey, 
Chairman, Federal Communications Commission, 
Washington, D. C. 


Dear Mr. CuarrMan: I am transmitting herewith for the Commission’s con- 
sideration and appropriate action a memorandum entitled, ‘Television Network 
Regulation and the UHF Problem,” prepared for the Committee on Interstate 
and Foreign Commerce by Harry M. Plotkin, special counsel. The memorandum 
deals with the status and development of UHF stations and also with the general 
subject involving networks. 

You will note that the Commission is requested in the memorandum to submit 
a report commenting on the subject matter covered and the recommendations 
included therein within 6 months, with interim progress reports at 60-day intervals. 
The committee proposes to continue its overall study of communications and, in 
order to avoid any delay in developing plans for this study, it would be helpful to 
have the Commission’s views at an early date. It is requested that the Com- 
mission submit its first preliminary report within 30 days from the date of this 
letter and then the other reports should follow in regular schedule. 

Sincerely yours, 
WaRREN G. Maanuson, Chairman. 


FEesRuUARY 1, 1955. 
Hon. Herrert BROWNELL, JR., 
The Attorney General, Department of Justice, 
Washington, D. C. 


Dear Mr. Atrorney GENERAL: I am transmitting herewith for your considera- 
tion and appropriate action a memorandum entitled, “Television Network 
Regulation and the UHF Problem,” prepared for the Committee on Interstate 
and Foreign Commerce by Harry M. Plotkin, special counsel. You will note the 
memorandum deals with the status and development of UHF stations and also 
with the general subject involving networks. The portion of the memorandum 
dealing with networks would appear to be of interest to your Department. 

Your comments and suggestions would be most helpful to the committee. 
The committee proposes to continue its overall study of communications and, in 
order to avoid any delay in developing plans for this study, it would be helpful 
to have the Department’s views at an early date. I would greatly appreciate a 
preliminary report from your Department within 30 days and a more complete 
report as soon thereafter as convenient. 

Sincerely yours, 
WarrREN G. Maanuson, Chairman. 
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